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WHAT DID WE FIND?

WHY DID WE INVESTIGATE?
In February 2023, Services Australia and the Department of Social Services (DSS) told our Office
there was an issue with how Services Australia had been apportioning income to calculate social
security payment rates before 7 December 2020, when the law changed.
‘Income apportionment’ is different to ‘income averaging’ that was at the heart of Robodebt.
The Administrative Appeals Tribunal (AAT) sent some debts back to Services Australia to be
recalculated. This raised concerns about whether income had been lawfully calculated.
Services Australia advised it paused approximately 13,000 debt reviews while the agencies sought
legal advice. Another 87,000 files which may become debts were also potentially affected by
unlawful or incorrect income apportionment calculations.
Given the scale, significance and potential impact, the Ombudsman decided to conduct two
investigations into income apportionment:

Investigation 1 – lawfulness of the agencies’ approach to income apportionment.
Investigation 2 – examining the agencies’ administration of income apportionment decisions,
communication with customers, and handling of complaints, internal reviews and AAT or
Federal Court appeals. 

This statement relates to Investigation 1. Investigation 2 is ongoing.

Highlights

Since at least 2003, Services Australia (and its precursor the Department of Human Services), was
unlawfully apportioning customers’ income across two or more Centrelink instalment periods. This
in turn likely affected social security payment rates and may have lead to unfair debts against
customers.
Since becoming aware of the issue in October 2020, the agencies took steps to seek legal advice,
but could have acted quicker to finalise advice. 
There is an unresolved and significant difference of opinion between some of the legal advices.
The General Instructions that DSS developed to guide how decision-makers should recalculate the
approximately 100,000 actual and potential debts need further development. 
The agencies could have acted quicker to inform us of this issue, particularly since Services
Australia knew our Office had investigated some of the affected complaints.
The agencies are still determining how much the known and potential debts are affected – that is,
how much payment rates went up or down because of unlawful or inaccurate income
apportionment calculations. It is unknown how many other customers may have been impacted
by unlawful or inaccurate debts or underpayments.

WHAT DID WE RECOMMEND?
We made four recommendations (one with two options) and one suggestion for the agencies
to establish clear and lawful positions on income apportionment, and to foster cooperation
with other Commonwealth agencies to resolve other outstanding issues.
DSS and Services Australia undertook to implement all four recommendations (partially
accepting one and accepting the other three) and the suggestion. We will monitor their
progress.

NEXT STEPS
The Solicitor-General advised, in the first instance, the agencies should see if a clear legal
position can be reached by the legal professionals who provided advice. The agencies agreed
to pursue this.
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Lessons in lawfulness 

Ombudsman investigation into Services Australia’s and the Department of Social Services’ 
response to the question of the lawfulness of income apportionment before 7 December 2020 

In July 2023, the Office of the Commonwealth Ombudsman (the Office) finalised an investigation 
into Services Australia’s and DSS’s response to the question of the lawfulness of income 
apportionment.  

The Ombudsman, Mr Iain Anderson, issued a formal report to both agencies and the Ministers for 
Government Services and Social Services, providing the findings of the investigation and making four 
recommendations (recommendation 1 had two options), one suggestion and two comments.  

The report includes details about legal advice sought by the agencies about this matter. Owing to the 
need to protect privilege attached to that advice, the Ombudsman decided not to release the report 
publicly. Instead, we are publishing this statement to provide visibility of the investigation’s findings 
and recommendations and the agencies’ response. 

Background to the investigation 
On 29 October 2020, at Senate Estimates, then-Senator Rex Patrick raised concerns with Services 
Australia about the lawfulness of its approach to apportioning income when calculating Centrelink 
payment rates. The Guardian Australia reported on the Senator’s questions and AAT reviews of 
debts in November 20201 and March 20212, respectively. 

In February 2021, the AAT made two decisions requiring Services Australia to recalculate debts that 
related to income apportionment. The AAT identified issues in how Services Australia was applying 
section 1073B of the Social Security Act 1991 (the Social Security Act) to apportion income. Section 
1073B was in force between 2003 and 7 December 2020. 

Around March 2021, the Office began receiving complaints about delays in Services Australia 
reviews. Between then and January 2023, we investigated or made preliminary inquiries about these 
individual complaints. Services Australia did not inform us, as part of these investigations, that these 
review delays were affected by this underlying legal issue. 

In January 2023, Services Australia approached the Office to offer a briefing on income 
apportionment. At that briefing, on 17 February 2023, Services Australia and DSS told us that, in the 
period between becoming aware of the issue and advising our Office, they: 

• obtained several draft and final advices from multiple legal providers

• identified approximately 13,000 requests for reviews of debts that may be impacted by
income apportionment – they placed these reviews on hold while the agencies considered
how best to approach them, and

• identified another approximately 87,000 potential debts which may be affected by income
apportionment.

1 The Guardian online, Luke Henriques-Gomes, More welfare debts under scrutiny after tribunal rulings cast 
doubt on Services Australia methods, 10 November 2020, accessed 15 July 2023. 
2 The Guardian online, Luke Henriques-Gomes, Centrelink must review welfare debts after tribunal casts 
further doubt on income averaging, senator says, 6 March 2021, accessed 15 July 2023. 

https://www.theguardian.com/australia-news/2020/nov/10/more-welfare-debts-under-scrutiny-after-tribunal-rulings-cast-doubt-on-services-australia-methods
https://www.theguardian.com/australia-news/2020/nov/10/more-welfare-debts-under-scrutiny-after-tribunal-rulings-cast-doubt-on-services-australia-methods
https://www.theguardian.com/australia-news/2021/mar/06/centrelink-must-review-welfare-debts-after-tribunal-casts-further-doubt-on-income-averaging-senator-says
https://www.theguardian.com/australia-news/2021/mar/06/centrelink-must-review-welfare-debts-after-tribunal-casts-further-doubt-on-income-averaging-senator-says
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Due to the scale of the issue and the significant number of potentially affected customers, on 
14 March 2023 the Ombudsman initiated this investigation using his own motion powers. The 
Ombudsman used section 9 of the Ombudsman Act 1976 (Ombudsman Act) to require information 
from Services Australia and DSS about income apportionment. Under the Ombudsman Act, it is an 
offence to fail or refuse to respond to a section 9 notice without a reasonable excuse. 

Timeline 
Figure 1 – Timeline of income apportionment action taken and investigation action 

Our investigation and report findings 
We conducted a desktop review of the agencies’ responses to our questions, legal advices, and other 
information provided in response to our section 9 notice. 

Our investigation found Services Australia and its predecessor the Department of Human Services3 
had been spreading employment income evenly over two or more Centrelink instalment periods 
(Centrelink fortnights), in circumstances where this was not permitted by social security law. This 
approach, known as ‘income apportionment’, could result in customers’ employment income being 
assessed in the wrong Centrelink fortnight, which could in turn result in their fortnightly Centrelink 
payment being over- or under-paid. The income apportionment methodology, along with examples 
of how it works and can affect entitlements, is explained in detail at Appendix A at the end of this 
statement. 

3 Services Australia (formerly known as the Department of Human Services) was established as a new 
executive agency under the Administrative Arrangements Order issued on 5 December 2019, with effect from 
1 February 2020. Administrative Arrangements Order - 5 December 2019 | PM&C (pmc.gov.au) 

https://www.pmc.gov.au/resources/administrative-arrangements-order-5-december-2019
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Our investigation also found: 

• This issue impacted payment calculations from at least 2003 and continued until an 
(unrelated) amendment to social security law took effect from 7 December 2020. 

• A range of social security payment types were affected by income apportionment – either 
indirectly or directly – as outlined in Figure 2 below. 

• Due to the number of payment types affected, and the length of time these income 
apportionment issues were occurring, there may be more customers affected than the 
100,000 reviews and debt matters already identified. 
 

Figure 2 – social security payment types affected by income apportionment, before 7 December 2020 

 
Our investigation considered two key questions regarding the agencies’ approach to engaging with 
the question of the lawfulness of income apportionment: 

• Once aware of the issues, did Services Australia and DSS take appropriate steps to seek legal 
advice and develop lawful positions on income apportionment issues? 

• Have Services Australia and DSS reached lawful and clear positions on income 
apportionment? 

Once aware, did Services Australia and DSS take appropriate steps to seek legal advice, and develop 
lawful positions, on income apportionment issues? 

We found that, overall, Services Australia and DSS took appropriate steps to seek legal advice on 
income apportionment issues. Their selection of legal professionals was clearly explained, defensible 
and otherwise appropriate in all the circumstances. However, we consider the agencies took an 
unreasonably long time to finalise the advice from the first firm while it sought advice from the 
second. 

Additionally, there are still several issues our Office considers are not yet legally resolved. We made 
recommendations to assist the agencies to resolve these expeditiously, noting they have been aware 
of these issues since 29 October 2020 and income apportionment is likely to affect a large number of 
people. 

DSS created ‘General Instructions’ to provide guidance to Services Australia decision-makers on how 
to process and review potential debts by Services Australia which were potentially miscalculated due 
to unlawful application of income apportionment provisions. The General Instructions represent the 
policy position for how to calculate income apportionment debt-raising processes. Currently, they do 
not cover any potential underpayments which may have been caused by income apportionment 
practices. 

Comment 1 
There was an unreasonable delay in establishing legal positions about income apportionment issues after 
the agencies first became aware of them in October 2020. 
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We concluded that the General Instructions need further development to enable the agencies to 
provide assurance that its position on income apportionment is lawful and clear. 

The agencies correctly reported income apportionment as a significant legal issue to the Office of 
the Legal Services Coordination as required under the Legal Services Directions 2017. However, we 
observed there was some uncertainty between the agencies about who should hold responsibility 
for reporting this issue.  

Our investigation also revealed that, despite pausing most debt reviews affected by income 
apportionment from mid-2021, the agencies did not contact our Office until January 2023 to offer a 
briefing about this issue. This impeded our ability to provide complainants who approached us about 
these delays with clear and timely outcomes and comprehensive responses to their concerns.  

Sharing information about income apportionment at an earlier stage with our Office would have 
provided valuable context for our investigations, improved outcomes for individuals, and likely 
reduced the workload of both our agencies by minimising inefficiencies associated with investigating 
numerous individual complaints about the same issue.  

The Office has unique visibility of systemic issues across the wider APS, and experience in monitoring 
what solutions work when agencies encounter administrative problems. Engaging earlier with our 
Office could also have enabled us to provide Services Australia and DSS with assistance and/or 
guidance to resolve this serious systemic issue more effectively and efficiently.  

 
Have Services Australia and DSS reached lawful and clear positions on income 
apportionment? 

The fact that s 1073B of the Social Security Act did not permit Services Australia to apportion income 
across two or more Centrelink fortnights also gave rise to the following legal issues which our 
investigation considered: 

• What evidence should be relied on to lawfully assess rates of social security benefits and 
pensions for payments made before 7 December 2020. Evidence includes payslips which 
may or may not show days and hours income was earned. 

• Whether, under section 126 of the Social Security (Administration) Act 1999 (SS (Admin) 
Act), there is a positive obligation on the Secretary of DSS and delegated decision-makers to 
review past decisions which may be incorrect due to income apportionment. 

• The impact unlawful income apportionment calculations have on past and future criminal 
prosecutions for social security debts. 

Suggestion 1 – Decide responsibility for future significant legal issues reporting 
We suggest Services Australia and DSS collaborate to decide whether to report further to the Office of Legal 
Services Coordination about broader section 1073B issues. The decision should also include which agency 
will be responsible for future reporting on this matter. 

Comment 2 
Services Australia failed to act in a timely manner to inform us of income apportionment issues, despite us 
engaging with them on complaints related to this, which impacted agency customers and Ombudsman’s 
Office complainants. The agency conduct in this regard fell short of our general expectations of Australian 
Government agencies. 
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Using evidence to calculate social security benefits and pensions 
We found there is a significant difference in the preferred views of different legal providers about 
how to apportion income for social security benefits for payments made before 7 December 2020.  

We found Services Australia and DSS could do more to settle this difference in legal opinion. 

Services Australia and DSS adopted a position (in the General Instructions) on how to calculate social 
security benefits and social security pensions prior to 7 December 2020, and what evidence to rely 
on. However, since the AAT has not commented on this methodology in any detail in recent relevant 
decisions, we consider there is a risk of legal challenge at the AAT or the courts. 

To assist the agencies to reach a clear and lawful legal position for how to calculate and apportion 
income for both pensions and benefits, we recommended: 

 
Whether there is a positive obligation on the Secretary to review decisions which used income 
apportionment. 
Under section 126 of the SS (Admin) Act, the Secretary of DSS and delegated decision-makers have 
the power to review a social security decision where there is a ‘sufficient reason’ to do so. 

The General Instructions developed by the agencies for addressing income apportionment decisions 
have the effect that the agencies will only recalculate income apportionment affected decisions if a 
customer requests a review of a debt decision. The General Instructions state it is not expected that 
the Secretary will initiate administrative reviews of historical debt decisions.  

We consider the position adopted by DSS and Services Australia in the General Instructions is not 
appropriate. It is inflexible and, on its face, while it does not prohibit reviews, appears to inhibit 
delegates from considering factors which may be relevant to applying their discretionary power to 
review historical debts. 

This is inconsistent with the principle of discretionary power and may lead to unfair outcomes for 
customers. 

Recommendation 1 – Option A – SOLICITOR-GENERAL OPINION  

We recommend DSS, in consultation with Services Australia, seeks Solicitor-General opinion, through an 
Attorney-General referral under the Law Officers Act 1964, on two issues. 

Recommendation 1 – Option B – REFER QUESTION OF LAW TO FEDERAL COURT 

We recommend DSS and Services Australia seek Federal Court opinion, through referral by the 
Administrative Appeals Tribunal, under the Administrative Appeals Tribunal Act 1975. 
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Agency policies and procedures can help support good administrative decision-making and may 
promote consistency in decisions between delegates. However, policies must not prevent a decision-
maker exercising discretion – including by preventing a decision-maker’s ability to take relevant 
considerations into account.4  

Impact on criminal prosecutions 
Services Australia refers briefs of evidence to the Commonwealth Director of Public Prosecutions 
(CDPP) regarding allegations of people intentionally engaging in conduct that resulted in them 
receiving social security benefits to which they knew they were not entitled. 

Changes to social security debt amounts, including due to recalculating known errors in income 
apportionment calculations, could impact criminal prosecutions that may arise from social security 
debts, such as for fraud or ‘obtaining financial advantage’.5 

Services Australia engaged with the CDPP about income apportionment decisions, which may affect 
historic and future prosecutions associated with debts but, at the time of preparing our report, had 
not shared all relevant legal advices with the CDPP. 

We found, at the time of our report, Services Australia and DSS did not have a clear strategy, agreed 
with the CDPP, about how criminal prosecutions could be affected by changes to administrative debt 
calculation processes for income apportionment-affected decisions. 

In our view, developing a strategy would assist all parties to ensure future social security debt-
related criminal prosecutions, and any appeals for previous convictions, are based on calculations 
that are lawful and correct. It would also ensure the CDPP is sufficiently informed about the 
interpretation of section 1073B to appropriately undertake its duty to bring significant changes of 
fact to the attention of individuals and the court. 

4 Administrative Review Council, Decision making: lawfulness, Administrative Best Practice Guides, Attorney-General’s 
Department website, 2007, accessed 15 June 2023. 
5 Criminal Code 1995 (Cth) s 135.2. 

Recommendation 2 – DEVELOP POLICY POSITION ON SECRETARY-INITIATED REVIEWS 

We recommend DSS, in consultation with Services Australia: 

• amend the General Instructions to ensure delegates are not inhibited from exercising discretion
to consider whether to review historical debts, and

• develop a new policy position on the Secretary’s obligation to initiate a review under section 126
of the SS (Admin) Act of decisions affected by errors in applying section 1073B, including:

o factors to consider when determining when the sufficient reason threshold is met, and
o how to identify, seek and weigh up relevant factors.

The policy position should be consistent with legal advice and include consideration of debts accrued in 
periods prior to 7 December 2020, as well as potential historic underpayments. 

https://www.ag.gov.au/sites/default/files/2020-03/best-practice-guide-1-lawfulness.pdf
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We also found that Services Australia and DSS could do more to engage with the CDPP to develop a 
consistent strategy for how to approach past and future prosecutions – which relate to debts 
accrued prior to 7 December 2020 which were also affected by income apportionment.  

Lessons in public administration for all agencies 
Our findings and recommendations go to 5 themes of good public administration which broadly 
apply to all Australian Government agencies, including: 

• Ensuring government policy positions are lawful and defensible by seeking timely resolution
of ambiguities or differences in legal advice.

• Developing clear agency policy positions, based on legal advice, to support reasonable,
appropriate and lawful decision-making.

• Ensuring policies do not conflict with legislation or prevent decision-makers exercising
discretion – including by expressing an expectation of how a decision-maker will take
relevant considerations into account.

• Encouraging cooperation with relevant stakeholders through developing written strategies
and plans to achieve goals.

• Being transparent and forthcoming with information with other agencies, to enable open
communication and collaboration to meet shared goals.

We are confident that implementing the recommendations will assist Services Australia and DSS to 
provide assurance its decisions and policy positions associated with income apportionment are 
lawful, appropriate and defensible. 

Recommendation 3 – DEVELOP STRATEGY IN CONSULTATION WITH CDPP 

We recommend Services Australia, in consultation with DSS and the CDPP, develops a strategy for how 
agencies will approach historic, current and future criminal prosecutions associated with administrative 
debts involving income apportionment under section 1073B of the Social Security Act 1991. 

The strategy should include an agreed policy position on evidence required to prove administrative debt 
amounts and the impact this will have on prosecutions and convictions. 

Recommendation 4 – PROVIDE DOCUMENTS TO THE CDPP 

We recommend Services Australia and DSS provide the CDPP with copies of: 

• Any Solicitor-General’s opinion they obtain in response to Recommendation 1.
• All draft and finalised legal advices on section 1073B Social Security Act 1991 for social security

benefits.
• Our finalised investigation report, including any formal responses from DSS and Services Australia.
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Is this the same as Robodebt? 
Income apportionment is different to the Robodebt scheme or ‘income averaging.’ 

In the Robodebt scheme, Services Australia used an automated process to raise debts using yearly 
income data (income averaging). If Centrelink suspected a customer owed a debt, it sought 
information from that customer to disprove the existence of the debt. If the customer was unable to 
provide this, debts were calculated by taking a Centrelink customer’s reported income for a year, 
dividing it by the number of fortnights in the year, and assuming the customer earned the same 
amount in each fortnight. No part of social security legislation permitted Centrelink to do this. In 
many cases, Centrelink raised and recovered debts for which there was no probative evidence.  

The Robodebt calculation methodology frequently switched the burden of proof away from 
Centrelink to prove a debt existed, and onto the customer to prove a debt did not exist. 

Additionally, a central criticism of the Robodebt scheme6 was that many debts were calculated and 
issued with little or no human intervention. 

By comparison, ‘income apportionment’ relates to a method Centrelink used to calculate some 
payment rates, which Services Australia and DSS have accepted is unlawful because of an incorrect 
application by decision-makers of section 1073B of the Social Security Act 1991 prior to  
7 December 2020.  

Income apportionment miscalculations may result in over- or under- payments depending on 
individual circumstances. The income apportionment issue we investigated does not involve 
averaging of yearly income and relates to the method Services Australia used to apportion 
employment income over a payslip period – typically a week to a month. 

Finally, based on our investigation, we were satisfied that – unlike the Robodebt scheme, which was 
initiated and continued without legislative changes the agencies knew were required – the incorrect 
and unlawful use of income apportionment arose due to the agencies genuinely holding an incorrect 
understanding of relevant legislative provisions.  

6 Royal Commission into the Robodebt Scheme, Report of the Royal Commission into the Robodebt Scheme, 7 
July 2023, https://robodebt.royalcommission.gov.au/publications/report, accessed 14 July 2023. 

https://robodebt.royalcommission.gov.au/publications/report
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Appendix A – What is ‘income apportionment’?

If a person is receiving a social security payment (Centrelink payment) from Services Australia – 
Centrelink, they are required to report all employment income to Centrelink. Social security 
payments are generally paid every 14 days (a ‘Centrelink fortnight’). 

Earning and receiving employment income in a Centrelink fortnight affects (and can reduce) a 
customer’s Centrelink payment rate for that fortnight. 

To calculate a customer’s Centrelink payment rate, the law requires Centrelink to determine a ‘daily 
rate’ of employment income.  

To do this prior to 7 December 2020, Centrelink used the former section 1073B of the Social Security 
Act to divide the total amount of employment income earned, derived or received in a Centrelink 
fortnight by the number of days in the Centrelink fortnight (14). For example, if a customer earned a 
total of $210 in one Centrelink fortnight, Centrelink would apportion this under section 1073B to 
produce a daily rate of $210/14=$15. 

Prior to 7 December 2020, Centrelink customers generally reported all income they earned in a 
Centrelink fortnight. ‘Earned’ is when the customer worked. Services Australia had an earnings 
worksheet to assist customers to report income they earned in each Centrelink fortnight. 

In some cases, it was difficult for the customer and/or Centrelink to determine when income was 
earned. This could be where: 

• payslips did not show the hours or days worked, or the different hourly rates of pay

• the working period did not align with the Centrelink fortnight.

In these cases, Services Australia adopted a practice of apportioning, or spreading, employment 
income across the payslip period, instead of within the one Centrelink fortnight. This meant income 
could be apportioned across two or more Centrelink fortnights. This was not permitted by section 
1073B of the Social Security Act as it was in force prior to 7 December 2020. 

Apportioning income across multiple Centrelink fortnights caused problems with calculations, as 
customers could be over- or under- paid if employment income were apportioned into Centrelink 
fortnights when it was not earned, derived or received. 

The example below shows a JobSeeker customer who is a casual worker with highly variable shifts. 
Their employer issues fortnightly payslips that do not line up with their Centrelink fortnight. In this 
example, the customer earned $1,120 in the first Centrelink fortnight and $280 in the second. The 
example assumes the customer did not get any employment income in days 1–7 and 22–28. The 
payslip only shows the total amount earned over the 14 days ($1,400). 

Figure 3 – Daily income earnings of fictional JobSeeker customer 
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Figure 4 shows what happens when Services Australia would apportion income in line with the 
payslip dates and across two Centrelink fortnights. In this case, Services Australia divided the $1,400 
by the 14 days in the payslip period to come to daily rate of $100. $1400/14 = $100. This is now 
known to be unlawful. 

Figure 4 – Apportioning income across two Centrelink fortnights 

 
Figure 5 shows the lawful apportionment of income within each Centrelink fortnight. In this 
example, income has been accurately calculated and apportioned within the Centrelink fortnight it 
was earned. In this example, Services Australia may have sought further information about hours 
worked (and income earned) from the customer or their employer. 

The example shows that in Centrelink fortnight 1, Services Australia came to the daily rate of 
$1,120/14 = $80. For Centrelink fortnight 2 – the daily rate is $280/14=$20.  

Figure 5 – Apportioning income within the Centrelink fortnight it was earned 

 
The apportioned daily rate of income would be used to determine the social security payment rate. 
In Figure 4 above, Services Australia was applying a higher rate of income to Centrelink fortnight 2 
which may have reduced the customer’s JobSeeker rate for that Centrelink fortnight. 

While these calculations may not involve significant changes to social security entitlement rates in 
any one Centrelink fortnight, over time the amounts could become significant – particularly because 
the customers are reliant upon social security benefits or pensions in addition to any employment 
income. In addition, perceived overpayments can lead to action by agencies to recover monies or to 
refer individuals for prosecution, both of which have a significant impact on affected individuals. 

The law allowed Centrelink to apportion income across Centrelink fortnights when people worked 
regular hours and received regular amounts of income. However, where income was not dependably 
regular Centrelink should not have apportioned income across multiple Centrelink fortnights – and 
to do so was unlawful. 

From 7 December 2020, a change to the law meant Services Australia now assesses income in the 
fortnight it is paid, instead of earned, derived or received. Our investigation only considered how the 
unlawful practice of apportioning ‘earned, derived or received’ income affects debts accrued prior to 
these legislative changes on 7 December 2020. 
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Appendix B – Summary of agency responses to Ombudsman recommendations and suggestion 

 

Ombudsman recommendations and suggestion Summary of DSS and Services Australia’s joint response  

Recommendation 1 – Option A – SOLICITOR-GENERAL OPINION 
We recommend DSS, in consultation with Services Australia, seeks Solicitor-General opinion, through an 
Attorney-General referral under the Law Officers Act 1964, on two issues. 

ACCEPTED 
DSS and Services Australia approached the Solicitor-General. The Solicitor-General declined to 
provide advice, stating Services Australia and DSS should first share the different legal advices 
between the legal professionals involved to see whether the legal professionals can agree. 
The agencies have shared all legal advices with the legal professionals and are in discussions to 
see whether the different views can be bridged by discussion. 

Recommendation 1 – Option B – REFER QUESTION OF LAW TO FEDERAL COURT 
We recommend DSS and Services Australia seek Federal Court opinion, through referral by the 
Administrative Appeals Tribunal, under the Administrative Appeals Tribunal Act 1975. 

PARTIALLY ACCEPTED 
DSS and Services Australia have a strong preference to resolve the issue using recommendation 
1 – Option A. They estimate that Option B would take up to 24 months to implement. 
However, Services Australia and DSS will continue to monitor the AAT caseload to identify a test 
case. They will also make relevant inquiries to the Federal Court and AAT. 
 

Recommendation 2 – DEVELOP POLICY POSITION ON SECRETARY-INITIATED REVIEWS 
We recommend DSS, in consultation with Services Australia: 
• amend paragraph 2 of the General Instructions to ensure delegates are not inhibited from exercising 

discretion to consider whether to review historical debts, and 
•     develops a new policy position on the Secretary’s obligation to initiate a review under section 126 of 

the SS (Admin) Act of decisions affected by errors in applying section 1073B, including: 
o factors to consider when determining when the sufficient reason threshold is met, and 
o how to identify, seek and weigh up relevant factors. 

The policy position should be consistent with legal advice and include consideration of debts accrued in 
periods prior to 7 December 2020, as well as potential historic underpayments. 

PARTIALLY ACCEPTED 
The agencies do not accept the General Instructions inhibit a decision-maker’s discretion. 
However, the agencies will amend the General Instructions to clarify the discretion is not 
fettered. The agencies advised they will progress this recommendation, as part of its review of 
the General Instructions guidance on historical reviews of debt decisions. 

Recommendation 3 – DEVELOP STRATEGY IN CONSULTATION WITH CDPP 
We recommend Services Australia, in consultation with DSS and the CDPP, develops a strategy for how 
agencies will approach historic, current and future criminal prosecutions associated with administrative 
debts involving income apportionment under section 1073B of the Social Security Act 1991. 
The strategy should include an agreed policy position on evidence required to prove administrative debt 
amounts and the impact this will have on prosecutions and convictions. 

ACCEPTED 
DSS and Services Australia will consult with the CDPP to develop a strategy. 

Recommendation 4 – PROVIDE DOCUMENTS TO THE CDPP 
We recommend Services Australia and DSS provide the CDPP with copies of: 
• Any Solicitor-General’s opinion they obtain in response to Recommendation 1. 
• All draft and finalised legal advices on section 1073B Social Security Act 1991 for social security 

benefits. 
• Our finalised investigation report, including any formal responses from DSS and Services Australia. 

ACCEPTED 
DSS and Services Australia agreed to all elements of the recommendation, noting they have 
already provided copies of the Solicitor-General’s response, and other legal advices to the CDPP. 
They have undertaken to provide any future relevant legal advices, and a copy of our final 
report. 

Suggestion 1 – Decide responsibility for future significant legal issues reporting 
We suggest Services Australia and DSS collaborate to decide whether to report further to the Office of 
Legal Services Coordination about broader section 1073B issues. The decision should also include which 
agency will be responsible for future reporting on this matter. 

ACCEPTED 
DSS and Services Australia will consider, in consultation with the Office of Legal Services 
Coordination, what further reporting needs to occur. 
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