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Level 6, 14 Childers Strest, Canberra
GPO Box 442, Canberra ACT 2601
Phone 1300 362 072 = Fax 02 6276 0123
ombudsman@ombudsman.gov.au
www.ombudsman.gov.au

COMMONWEALTH

OMBUDSMAN

Our ref: 2015-101553

November 2016

My Michael Pezzulio

Secretary
Department of Immigration and Border Protection

PO Box 25
BELCONNEN ACT 2616

Dear Mr Pezzullo

Investigation into the processing of asylum seekers who arrived on
SIEV Lambeth in April 2013

| refer to my letter dated 23 December 2015, advising you that | had decided to conduct an own
motion investigation into the Department of Immigration and Border Protection’s processing of
asylum seekers who arrived on SIEV Lambeth in April 2013,

As you will be aware, my office provided you with a draft report of our investigation in March 2016,
based on the information we had at hand as we had not received a response to our formal request
for information.

When we subsequently received the response it clarified a number of points regarding the
requirements for being assessed as an offshore or onshore arrival, and we were then satisfied that
the Irregular Maritime Arrivals (IMA) on SIEV Lambeth had in fact been correctly processed. However
we still had some serious concerns with the recording of information for these IMAs and the impact
this had on your department’s ability to respond to my office’s requests for information.

 have now issued an amended draft report which | invite the department to consider and provide
written comments within 28 days of the above date.

If the department requires any further information to assist it to formally respond to the report ]

request that your staff contact Senior Assistant Ombudsman Doris Gibb o
If you wish to speak to me personally, my number is

Yours sincerely

Colin Neave
Commonwealth Ombudsman

POSTAL INDUSTRY OMBUDSMAN O PRIVATE HEALTH INSURANCE OMBUDSMAN © OVERSEAS STUDENTS OMBUDSMAN
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Mr Colin Neave AM

Commonwealth Ombudsman ' 28 APR 2016
GPO Box 442

CANBERRA ACT 2601 Doaumant NO: .o
| Referred 0% ....... ey

Dear Mr Neave

I am responding on behalf of the Secretary to your letter dated 1 April 2016 concerning your
investigation into the processing of asylum seekers who arrived on SIEV Lambeth in April
2013, | appreciate the time you have taken to provide us with a copy of your draft report,

The matters raised in the SIEV Lambeth investigation are serous, and the Department is
freating them as such. The Department is plotting the navigation of saveral Australian
Government vessels, based on the official ships logs to confirm that the individuals on-board.
SIEV Lambeth were correctly and lawfully processed. Your office is being provided with
regular updates on the status of this assessment. { wil be In a position to provide you with

the results by end April 2018,
Recognising the serlousness of the issues raised in your reports, | have now initiated a
raview of all individuals an board the twenty-three vessels that arrived between Qctober 2012

and August 2013. This will enable us to have confirmation that these individuals' cases are
being appropriately managed, based on the law and Government policy,

} would like to invite your office to participafe and comment on the scope of the audit. Lisa-
Ann Howgego, Assistant Secretary Rl is responsible for progressing this
review, and she may be contacted an
Thank you for bringing this matter to our attention,
Yours sincerely
VLl
Stephen Hayward
First Assistant Secretary

Integrity, Securlly & Assurance Division

22, April 2016

6 Chan Street Belconnen ACT 2617
PO Box 26 BELCONNEN ACT 2816 « Telephone: 02 6264 1111 » Fax: 02 6225 6970 « www ., border.gov.au
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Gregory Parkhurst

From: Christine Sullivan

Sent: Wednesday, 23 December 2015 2;15 PM

To: Nathan Cameron

Subject: Your two letters [SEC=UNCLASSIFIED]

Attachments: 101-2015-100045 - Mr Michael Pezzullo.pdf; 10I-2015-100046 - The Hon Peter Dutton
MP.pdf

| have put them in the post.
Christine
Christine Sulfivan

Executive Assistant
Commonwealth Ombudsman
Ph: 02) 6276 0125

Fax:02) 6276 0123
Email:
website www.ombudsman.gov.au

Influencing agencies to treat people fairly through our investigations of their administration

Please note the office will close at 12pm Thursday 24" December 2015 and re-open 9am Monday 4% lanuary 2016
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Colikn)e{ve J
Ombudsman "ﬁ/
/) :
through:  Richafd Glehn, Deputy Ombudsman

Subject Approval of final report on SIEV Lambeth

MINUTE

Purpose

To seek your approval for publication of the final report on the investigation into the processing of asylum
seekers who arrived on SIEV Lambeth in Aprii 2013

Background

1, The office conducted an investigation into the processing of people who arrived on SIEV Lambeth based
on our understanding of what constituted an anshore or offshore arrival the subsequent consequences for

those people who were subject to the s 46A bar.

2. The department’s response to the draft report indicated that our understanding of the relevant
legislation and reguiations was not correct. The draft report was amended accordingly and Its fociis changed
to the apparent shortcomings in the department’s record keeping and timeliness in responding to our

investigation.

lssues

3. The amended draft report was sent to the department for commentand its response has now been
recelved and incorporated into the report, As a result of information provided in the response, paragraph 1.5
of the draft report has been amended and paragraphs 1.6 and 1.7 of the original report have heen deleted.
This corrects our erroneous understanding of an aspect of the legislation.

4. The final report is now ready for publication,

POSTALINDUSTRY OMBUDSMAN O PRIVATE HEALTH INSURANCE OMBUDSMAN O OVERSEAS STUDENTS OMBUDSMAN

Page 1 of 2
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Recommendation
5. [tisrecommended that you:

o Approve the final report for publication on the Ombudsman’s website.

Nathan Cameron Endorsement )
Manager Statutory Reporting Team Recommendation APPROVED/ I\}O APPROVED

Immigration Industry and Territories

Colin Neave
Ombudsman
4 January 2017

Page 2 of 2
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s 47E

From

To: Nathan_Cameran

Cc: ’ Elizabe {eson; Chrlsto] erts; External Accountability

Subject: Lambeth and| - Emali 1a of 3 [SEC=UNCLASSIFIED]

Date: Tuesday, 19 April 2016 2:15:02 PM

Attachments: SIEV Lambeth - DIBP Response {Fui estions) - 15-00459 {101-2015-10....docx
MS15-029375.pdf
M§15-024527.pdf

UNCLASSIFIED

Good afternoon,

I am providing you, over the course of several emails, with a response to the following
outstanding matters;

s questions received 17 December 2015, regardinngBP Reference:

OHR-15-00329; 00 Reference: 2015-101553); and
» questions received 14 January 2016, regarding SIEV Lambeth (DIBP Reference: OHR-16-
00014; OO Reference: 2015-101553).

This email (1a of 3) includes attachments in support of the December 2015 questions.

Email 2 of 3 will include a response to the January 2016 questions. Email 3 of 3 will include
official log book records and my plotting of relevant coordinates for HMAS Childers. Happy to

discuss.

Regards,

Manager, !xtemal Accountability Section

Risk and-Assurance Branch | Integrity, Security and Assurance Division
Corporate Group

Department of Immigration and Border Protection
M:&_
E———

UNCLASSIFIED

From Nathan Cameron [mallto

Wﬂl 2016 2:06 PM

Cc. Elizabeth Jamieson;. Christopher Roberts
Subject: Blocked email [SEC=UNCLASSIFIED]

it looks as if one of the emails you have just sent, probably 1 of 3, has been blocked as it is too
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big.
Can you please resend with attachments spread over two emails?
Thanks

Nathan

The Office of the Commonwealth Ombudsman acknowledges the traditional owners of
country throughout Australia and their continuing connection fo land, culture and
community. We pay our respects to elders past and present.

COMMONWEALTH OMBUDSMAN - IMPORTANT CONFIDENTIALITY NOTICE
This e-mail message or an attachment to it is confidential, and it is intended to be accessed
only by the person or entity to which it is addressed.

No use, copying or disclosure (including by further transmission) of this message, an
attachment or the content of either is permitted and any use, copying or disclosure may be
subject to legal sanctions. This message may contain information which is:

* about an identifiable individual; )

* subject to client legal privilege or other privilege; or

* subject to a statutory or other requirement of confidentiality.

If you have received this message in error, please call 1300 362 072 to itiform the sender
so that future errors can be avoided.

Impottant Notice: The content of this email is intended only for use by the individual or
entity to whom it is addressed. If you have received this email by mistake, please advise
the sender and delete the message and attachments immediately. This email, including
attachments, may contain confidential, sensitive, legally privileged and/or copyright

information.

Any review, retransmission, dissemination or other use of this information by persons or
entities other than the intended recipient is prohibited. DIBP respects your privacy and has
obligations under the Privacy Act 1988.

Unsolicited commercial emails MUST NOT be sent to the originator of this email.
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00 Reference: Bris

Investigation; O jo. Processing of Suspected Direct Entry Persons
DIBP Reference:;

00 Reference: |01-2015-100045

1. The response states Ih response to Question 3 that ‘the listed detainees arrived in
* Darwin on 22 April 2013 as Offshore Entry Persons, unauthorised maritime
arrivals, an etained und 89({1) of t ct. However, internal legal advice
provided by to on 27 August 2015 {(provided in .
response to the Own Motion inquiry) states that the Lambeth arrivals

Since the legal advice appears to contrédict the investigation response, please
confirm whether the SIEV Lambeth arrivals were, or were not, offshore entry
persons under the Act.

On 17 April 2013, HMAS Childers boarded the vessel designated Suspected llegal Entry
Vessel (SIEV) 662 (“SIEV Lambeth”), with consent of the master, The vessel was
approximately 140 nautical miles WSW of Darwin, outside the Australian contiguous zone.

On 18 April 2013, HMAS Childers transferred 74 persons from the SIEV Lambeth onto

ACV Qcean Protector. Seven individuals (five potential illegal immigrants (Plf) and two crew)
from SIEV Lambeth were transferred by HMAS Childers to Darwin for medical reasons.

In relation to the following twelve individuals listed in the table below m
the Department confirms that all twelve individuals were part of the cohort of /4 Individuals

that were transferred onto ACV Ocean Protector.

Family Name | Given Name | Date of Birth | Client ID Boat ID

6 Chan Street Belconnen ACT 2617
PO Box 25 BELCONNEN ACT 2616 + Telephone: 02 6264 1111 + Fax: 02 6225 6970 + www.border.gov.au
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ACV Ocean Protector

Subsequent to the Department’s previous responses to the various investigations around the
SIEV Lambeth, the Royal Australian Navy provided the Department with an extract of the log

book of the ACV Ocean Protector.

The relevant information from the log book is extracted below:

Date Time | Position Event
17/04/2013 | 0700 | 1437.29S5 En-route to meet with HVMIAS Childers off Bathurst
12357.26E | Island.
17/04/2013 | 1245 HMAS Childers taking SIEV 662 in tow proceeding to
meet with ACV Ocean Protector.
18/04/2013 | 0700 { 1230.1S HMAS Childers position,
12839.9E
18/04/2013 | 0756 Met with HMAS Childers — SIEV 662 UNC transferred
to ACV Ocean Protector.
18/04/2013 | 0856 Transfer complete. .
18/04/2013 | 1350 ' ACV Ocean Protector commences fransit t
- | Ashmore Island.
20/04/2013 | 1200 ACYV Ocean Protector at designated position (DP)
Ashmore Island outer lagoon.
20/04/2013 | 1300 ACV Ocean Protector departed Ashmore Istand for
: transit to Darwin. '
22/04/2013 | 0600 ACV QOcean Protector entering Darwin harbour for
Darwin Naval Base. '
22/04/2013 | 0757 UNC confirmed ashore in Darwin.

On 22 April 2013, ACV Ocean Protector completed the transfer of the 74 persons from
SIEV Lambeth, to Australian Government authorities in Darwin.

The Department notes that the legal advice that was provided b s 47k to
on 27 August 20156 did not consider the relevant | i ined in
the log hook of the ACGV Ocean Protector, as it was not available to af the

time the legal advice was provided.

The Department notes that the following analysis is provided pursuant to a revised internal
legal advice dated 14 January 2016, which takes into account the relevant information

ontained in the log book of the ACV Ocean Protector, which was not available to
hat the time his legal advice was provided.

s 42
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With respect to the 74 individuals from the SIEV Lambeth that were transferred onfo the
ACV Qcean Protector.

+ Ashmore Island is relevantly designated as an excised offshore place under
section 5(1) of the Act; .

+ the excision time for Ashmore Island is defined in section 5 of the Act as being
2.00 pm on 8 September 2001 by legal time in the Australian Capital Territory;

+ the individuals entered Australia on 20 April 2013 when they entered the outer
lagoon of Ashmore lsland after the excision time; and

+ all the individuals did not hold visas at the time they entered Ashmore Island, so thus
became unlawful non-citizens because of their entry on 20 April 2013,

Given the relevant facts above, the 74 individuals from the SIEV Lambeth that were
transferred to Darwin on the ACV Ocean Protector are fo f the Act, offshore
entry persons. As such, all 74 individuals, including the were correctly
subject to the section 46A bar.

s 42

HMAS Childers

As outlined above, on 18 April 2013 seven individuals (five Plf and two crew) from
SIEV Lambeth:

Date of Birth | Client ID

were transferred by HMAS Childers directly to Darwin. With reference to the relevant
sections of the log book of the HMAS Ghilders, the seven individuals are, for all intents and
purposes, non-offshore entry persons. As such, the seven individuals are not subject to the
section 46A bar.

Tuming to the issue of whether the seven individuals were in fact subject to the section 46A

bar:
+  On 5 June 2018, the following note was entered into the profiles of each of the seven

individuals in the Department'’s client portal:

Client is a Direct Enfry Person and not an Offshore Entry Person -
the s46A bar does not apply

+ Departmental records indicate that Individuals 1 and 2 have not applied for a visa
and, as at 11 April 2016, are offshore, ’

+ Departmental records indicate that a valid visa application for individuals 3 to 7 was
lodged on 6 September 2013, with the relevant visa assessments commencing on
12 September 2013. To date, these assessments are ongoing.
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4
Considering the above facts, Individuals 3 to 7 were rightfully not subject to the section 46A
bar by virtue of the fact that they were non-offshore entry persons.

otor SRAII v oritine arive A

arrived on SIEV 618 Studebaker and was detained on
23 March 2013 at Darwin Airport Lodge under s 189(1) of the Act. On the basis of
the information provided to our office to date, it would appear that the
gircumstances o rrival, and the provision of the Act under which

was detained, are similar to those of the Lambeth arrivals. That is, they were
detained in Darwin under s 189(1) before t is f the Australian mainland
for boat arrivals on 20 May 2013. Howevermwas detained as a ‘direct
entry person’ not subject to the s 46A bar, and was therefore able to lodge a
Protection visa application on 6 September 2013.

Please explain the difference between the case oimwho was nof an
offshore entry person but a “direct entry person’ and never subject fo the s 46A
bar, and the Lambeth arrivals, who have been subject to the s 46A bar for two
years or more.

2. We are advised that an
s 47F

With reference to the relevant information contained in the log book of the SIEV Studebaker:
The circumstances of i e different to those of the maority of the

SIEV Lambeth arrivals because did not arrive at an excised offshore place (as
was the case with most of the SIEV Lambeth arrivals).

Based on the HMAS Melville’s log book, on 23 March 2013:

boat (SIEV 618) was intercepted and ho HMAS Pirie;

the 41 individuals on hoard the SIEV 618 (including were then

transferred from HMAS Pirie to HMAS Melville;

+*

+*

+ HMAS Melville proceeded from the fransfer point to Darwin Harbour; and
+  the HMAS Melville arrived in the port of Darwin at 4.39 pm that same day.
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3. We note that some of the detainees who arrived on SIEV Lambeth have been
released on Bridging visas in the past few months.

Please provide a copy of any Ministerial Submissions relevant to the release on
Bridging visas under s 195A of detainees who arrived on SIEV Lambeth who are

subject to review under s 486N.
Refer to attached documents:

+ MS15-021849;
+ MS15-021898;
+ MS15-024354;
MS15-024527; and
MS15-029375.

» 3
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For Official Use Only

* . I
"3( 1emt  Australian Government SmeISS]On
Py ¥ Depnvtment of Immigration and Border Protection For decision
Reg. Number MS15-029375

To Minister for Immigration and Border Protection
Subject Ministerial Intervention under section 195A — lllegal Maritjme -
Arrivals — Post-13 August 2012 Arrivals Received
7.0 NOY 2015

Timing Please action at 4:00 pm AE. 2015 as per
' appointment time advised b

Minister for Immigration
and Border Protection

Recommendations

Thatyou;

1. Indicate whether you are Inclined to intervene under section . =~ @not agreed
195A of the Migration Act 1858 to grant a Subclass 449 . N

Humanitarian Stay {Temporary} visa and Subclass 050
Bridging (General) (BVE) visa to the Iegal Maritime Arrivals
included on this submission.

2. Indicate if you agree to impose conditions 8401, 8506, 8564 sreed / not agreed
and 8566 on BVEs for all IMAs as specified in Schedule 8 of N
the Migration Regulations 1994.

3. if agreed, sign the Decision Instruments at Attachment A and @ please discuss
the Statement to Parflament at Attachment B, C:

Minister. for Immigration and Border Protection

i SNy . A3 7
Signature...%’&’v\’ - A Date:,..‘}.)./..../.../2015

................................................

For Official Use Only
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For Official Use Only

Minister's Comments

hRéajected Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant 1 Toolong POOr L Zini3nendh.. 5 Excellent
‘ O significantly O Right length Comments:
refevant O Too brief

[0 Not relevant

Key Issues

1. This submission is intended to give effect to the management of lllegal Maritime Arrivals
(IMAs) in the legacy caseload who arrived after 13 August 2012 and who are currently barred from
lodging protection visa applications, with the exception of IMAs listed at Attachment A in Table 2.
This submission if agreed will facilitate the releasé of 64 IMAs {including 15 minors) from
detention so that their protection claims can be progressed from the community. This submission
is one of a number which will be put to you over coming months to effect the release of most, but
not alt IMAs who arrived before 1 January 2014, in line with Government policy.

2. The submission asks that you consider Ministerial Intervention under section 195A of the
Migration Act 1958 to grant a Subclass 448 Humanitarian Stay {Temporary) visa (HSTV) and
Subclass 050 Bridging (General) visa (BVE) to a number of IMAs included on this submission.

3. You previously signed first stage s195A submissions (MS$15-021338, MS15-021898, MS15-
021895, M515-024354, MS15-025002 and MS15-024668) for 41 IMAs (listed at Attachment A in
Table 1 at numbers 1 and 7-16 and in Table 2 at numbers 1-8, 14, 17-22 and 28-42), who were
either involved in behavioural incidents or were previously of Interest due to character concern,
and agreed to consider Ministerial Intervention under s195A of the Act to grant a HSTV and a BVE.

4, All IMAs listed In Table 1 at Attachment A will be barred from lodging further onshore visa
applications unless you choose to allow an application to be made. You previously agreed to lift
the s46A bar for IMAs listed in Table 2. The HSTV and BVE will be granted simultaneously with the
HSTV ceasing one week after grant, at- which time the BVE will come Into effect. The grant of a
HSTV to these IMAs will make them eligible non-citizens for the purpose of considering any valid
BVE application in the future should you be inclined to lift the relevant bar for any such
applications. :

For Official Use Only
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5. For IMAs listed In Table 1 at Attachment A, it is proposed that the BVE be granted with a
validity period of 12 months. This BVE will allow the IMAs to access Medicare and financial
support through the Status Resolution Support Services (SRSS) programme (according to their
individual needs assessments).

6, For IMAs listed in Table 2 at Attachment A, it is proposed that the BVE be granted with a
validity period of three months as they have been invited to lodge a Temporary Protection Visa
application (TPV) or a Safe Have Enterprise (SHEV) visa, This BVE will allow the IMAs to lodge their
application while accessing Medicare and financial support through the SRSS programme
{(according to thelr individual needs assessments}. Once they have made a valid TPV or SHEV
application an associated BVE can be progressed.

7. ltis proposed that IMAs listed at Attachment A in Tables 1 and 2 will have their HSTV and BVE
come into effect on Thursday 26 November 2015.

8. The Department proposes that a discretionary condition be applied to the BVE requiring the
IMA to natify the Department two working days in advance of any change of address {condition
8506 Migration Regulations 1994). it is also proposed that a discretionary reporting condition be
applied to ensure IMAs remain in contact with the Department (condition 8401 Migration

Regulations 1994).

9. In line with Regulation changes that came into effect on 29 June 2013, the Department also
proposes that a condition be applied requiring these IMAs do not engage in criminal conduct
(condition 8564 Migration Regulations 1994).

10. The IMAs aged 18 years or older included in this submission have agreed to abide by the Code
of Behaviour while living in Australia on a BVE. The Department proposes that a condition he
applied requiring that these IMAs abide by the Code of Behaviour {condition 8566 Migration

Regulations 1994).

11. In accordance with recent announcements, the Department proposes that all detainees listed
at Attachment A be allowed permission to work.

12. The IMAs included on this submission have sought to engage Australia’s protection obligations
and have not had their claims for refugee status assessed. At some point in the future, IMAs listed
in Table 1 at Attachment A will be put to you on a submission to lift the bar so that valid
applications can be made for TPVs,

Background

13. Records held in departmental systems do not indicate any known public health, character or
{dentity concerns for any of the IMAs included in this submission at this time (other than those

considered in first stage submissions and noted at paragraph 3.).

For Official Use Only




Contains deletions under FOI

For Official Use Only

14, This submission includes adults, and family groups, who have been placed in a range of
immigration detention locations, Attachment C provides a summary of natlonalities, detention
Jocations and ages of minor children.

Your power under section 195A of the Migration Act 1958 - visa grant, release and notification

15. As IMAs, they cannot make a valid application for a visa that can be granted to them while they
are in detention. Section 195A provides you the power to grant a visa to an IMA who is in
immigration detention if you think it is in the public interest to do so.

16. Should you decide to use your s195A power and grant visas to these IMAs listed at Attachment
A, the Department has made arrangements to transition them out of detention. Thase IMAs will
be provided with written notification of visa grant and the conditions attached including length of
stay, repor’ting.requirements, and behavioural expectations.

17. Any subseguent BVE grants, should they be required, will have to be granted through further
use of your intervention powers due to the immigration status of these IMAs,

Code of Behaviour

18, As outlined by the Cade of Behaviour, an IMA must agree to abide by the Code of Behaviour in
order for a BVE to be granted using your s195A intervention power, All IMAs aged 18 years or

older listed at Attachment A have agreed to abide by the code.,

Consultation ~ internal/external

19. Community Protection; Children and Community Services; Refugee and Humanitarian Visa
Management; Strategic Framework and Services Policy; Security Assessment Liaison; the
Australian Security Intelligence Organisation; and other law enforcement agencies.

Consultation — Secretary/Commissioner

20. This submission has not been cleared by the Department’s Secretary, Deputy Secretaries, or
the Commissioner of the Australian Border Force.

Client service implications

21, There are no client service implications.

Sensitivities

22. There are no particular sensitivities.
Financial/systems/legislation/deregulation implications

23, There are no financial, systems or legal implications.

For Official Use Only
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Attachments

Attachment A Decision Instrument indicating your decision to intervene under section 195A of
the Migration Act 1958 to grant visas to lllegal Maritime Arrivals,

Attachment B Statement to Parliament indicating your decision under section 195A of the
Migratfon Act 1958 to grant visas to lilegal Maritime Arrivals.

Attachment € Summary of locations, client nationalities and ages of minor children,

Authorising Officer

Cleared by:

Rocio Trapaga-Saul
Assistant Secretary
Channel Strategies and Management Division

19/11/2015

o SRR

Contact Officer: SRl Director, Case Management NSW/ACT, Ph:
Through s 47E Director, Case Management NSW/ACT

For Official Use Only
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EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958
DECISION INSTRUMENT

The lilegal Maritime Arrivals named in the tables below are in detention under section 189 of the Migration Act 1958 and | have considered their cases
under section 195A of the Migration Act 1958.

| have determined that it is in the public Interest to grant these lliegal Maritime Arrivals a Subclass 449 Humanitarian Stay (Temporary] visa and Subclass
050 Bridging {General} visa.

| therefore exercise my power under section 195A of the Migration Act 1958 to grant a Subclass 449 Humanitarfan Stay (Temporary) visa and a Subclass
050 Bridging {General) visa to the lllegal Maritime Arrivals named below: ’

o permitting a stay of seven days for the Subclass 448 Humanitarian Stay (Temporary) viss; and
e permitting a stay of 12 months for the Subclass 050 Bridging (General} visz.

Table 1: Visas granted to the Hlegal Maritime Arrivals included in this table will come into effect on Thursday 26 November 2015,

Surname Given Name(s) Boat ID Client1D | Detention Location Citizenship | Date of Birth

1, Wickham Point
2. WA Community Detention
3. WA Community Detention
4, WA Community Detention
5. WA Community Detention
6. WA Community Detention
7.

Yongah Hill
8. Yongah Hill
8. Yongah Hill
190, Yongah Hill

1%, Yongah Hill
Yongzh Hill

H
i
i
3
i
H
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Villawood IDC

Yongah Hill

Wickham Point

Wickham Point

Wickham Point’

VIC Community Detention
WA Community Detention

WA Community Detention

NSW Community Detention

*BBO = Baby born onshore

S e

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

27 ;¢ 1 joo15
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EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958

DECISION INSTRUMENT

1. The lllegal Maritime Arrivals named in the tables below are in detention under section 189 of the Migration Act 1958 and | have considered their cases
under section 185A of the Migration Act 1958.

Z. | have determined that it is in the public interast to grant these lilegal Maritime Arrivals a Subclass 448 Humanitarian Stay {Terporary) visa and Subclass
050 Bridging (General) visa.
3. 1therefore exercise my power under section 185A of the Migration Act 1958 to grant & Subclass 445 Humanitarfan Stay {Temporary} visa and a Subclass

050 Bridging (General) visa to the lllegal Maritime Arrivals named below:

o permitting a stay of seven days for the Subclass 449 Humanitarian Stay (Temporaty) visa; and
»  permitting a stay of 3 months for the Subclass 050 Bridging (General) visa.

Table 2: Visas granted to the illegal Maritime Arrivals included in this table will come into effect on Thursday 26 November 2015,

Surname Given Name(s) Boat ID Client 1D Detention Location
Wickham Point
Wickham Point
Wickham Point
Melbourne ITA
Wickham Point
Yongah Hill IDC

Citizenship Date of Birth
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7. ickham Point

8. ongzh Hill {DC

. A Community Detention
10.

A Community Detention

A Community Detention

A Community Detention

A Community Detention

ickham Point

NSW Community Detention

16. INSW Community Detention
17. Adelaide ITA

18. ickham Point

18. ickham Point

20. ongah Hill

21, ickham Point

Melbourne ITA

NSW Community Detention

NSW Community Detention

NSW Community Detention

NSW Community Detention

NSW Community Detention

Wickham Peint

Wickham Point

Wickham Point

31, Wickham Point
32, Wickham Point
33. Perth

34. Yongah Hill
35. Wickham Point
36.
Yongah Hill
37. Wickham Point

38, Yongah Hill

39,

Yongah Hill

Wickham Point
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Yongah Hill

NMelbourne
WA Cammunity Detention

*BBO = Baby horn anshore

for, £

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

23012015
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EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958

STATEMENT TO PARLIAMENT

Exercising my power under section 195A (2) of the Migration Act 1958 (The Act), | have decided to grant
Subclass 449 Humanitarian Stay {Temporary) visas and Subclass 050 Bridging (General) visas to 64 lllegal
Maritime Arrivals under this section,

1. These lllegal Maritimie Arrivals were In detention under section 189 of the Act.
2. Having regard to all the circumstances, [ thought that it was in the.public interest to grant 64

lilegal Maritime Arrivals a Subclass 449 Humanitarian Stay {Temporary) visa and a Subclass
050 Bridging {General) visa pursuant to s195A (2) of the Act.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

23411 12015
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ATTACHMENT C
Summary of Nationalities
Afghani : 1
Indonesian 1
Iranian 11
Iraqi 4
Sri Lankan . 7
Stateless 15
Not stated 4
Vietnamese 21
Total 64
Summary of Locations at the time of grant {subject to change)
Adelaide Immigration Transit Accommodation 1
Community Detention (NSW) ) 8
Community Detention (WA) 13
Communhity Detention (VIC) 1
Melbourne Immigration Transit Accommodation 3
Perth IDC 1
Villawood {DC 1
Wickham Point APOD 21
Yongah Hill IDC’ 15
Total 64
Age of minors at the time of grant
<1 year old 4 "9 years old -
1 yrear old 1 10 years old 1
2 years old 1 11 years old -
3 years old 1 12 years old 2
4 years old 2 13 years old 1
5 years old - 14 years old -
6 years old 2 15 years old ' -
7 years old - 16 years old -
8 years old - 17 years old -
Total 15

For Official Use Only
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* Submission

o] .
B Australian Government
A

et g = Departinent of Immigration and Bovder Protection . For declisfon
Reg. Number i

To Minister for Iimmigration and Border Protection

Subject Ministerial Intervention under section 195A — lllegal Maritime

Arrivals — Post-13 August 2012 Arrivals — Final stage submission

Timing Please action at 11230 arn on 2 October 2015 as per appointment time advised by

‘Recominendations
That you;

1. Indicate whether you are inclined to intervene under section @ not agreed
195A of the Migration Act 1958 to grant a Subclass 449
Humanitarian Stay (Temporary) visa and Subclass 050
Bridging (General} (BVE) visa 1o the {llegal Maritime Arrivals
included on this submission,

2. Indicate if you agree to impose conditions 8401, 8506, 8564 @zot agreed
and 8566 on BVEs for all IMAs as specified in Schedule 8 of (
the Migration Regulations 1994,

3. If agreed, sign the Decision Instrument at Attachment A and @ please discuss
the Statement to Parliament at Attachment B.

Minister for Immigration and Border Protection

Signature...éfzfm ...... M Date:.f.’ﬁfﬁzms

For Official Use Only 1
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Minister’s Commaents

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [J Highly relevant I Toolong Paor L. dunndenn 5 Excellent
O significantly 3 Right length | Comments:
relevant [ Too brief

O Not relevant

Key lssues

1. This submission is intended to give effect to the management of Hllegal Maritime Arrivals
(IMAs) in the legacy caseload who arrived after 13 August 2012 and who are currently barred from
lodgling protection visa applications, with the exception of IMAs listed at Attachment A In Table 2.
This submission if agreed will facliitate the release of 37 IMAs from detention so that thelr
protection claims can be progressed from the community. This submission Is one aof a number
which will be put to you over coming months to effect the release of most, but not all IMAs who

arrived before 1 January 2014, in line with Government policy.

2. The submission asks that you consider Ministerial intervention under section 185A of the
Migration Act 1958 (the Act) to grant a Subclass 449 Humanitarian Stay (Temporary) visa {HSTV)
and Subclass 050 Bridglng (General} visa {BVE) to a number of IMAs included on this submission,

3. You previously signed first stage submissions (MS15-000967, MS15-019580, M515-021111,
MS15-021527, MS15-021849) for 37 IMAs listed in Attachment A and agreed to intervene under
section 195A of the Act. These IMAs have either been involved in behavioural incidents, were of
interest to vatlous agencies due to character concerns or were previously released into the
Australian community onto BVEs and were charged with a criminal offence or were in breach of
visa conditions and were subsequently re-detained by the Department,

4. All IMAs fisted in Table 1 at Attachment A will be barred from lodging further onshore visa
applications unless you choose to allow an application to be imade, You previously agreed to lift
the section 46A bar for IMAs listed in Table 2, The HSTV ard BVE will be granted simultaneously
with the HSTV ceasing one week after grant, at which time the BVE will come into effect. The grant
of a HSTV to these [MAs will make them eligible non-citizens for the purpose of considering any
valid BVE application in the future should you be inclined to lift the relevant bar for any such

applications.

For Official Use Only
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5. For IMAs listed in Table 1 at Attachment A, it is proposed that the BVE be granted with a
validity period of 12 months. This BVE will allow the IMAs to access Medicare and financial

support through the Status Resolution Support Services {SRSS) programme (according to their
individual needs assessments).

6. For IMAs listed in Table 2 at Attachment A, it is proposed that the BVE be granted with a
validity period of three months as they have been Invited to lodge an application for Temporary
Protection Visa (TPV) or Safe Haven Enterprise Visa (SHEV). This BVE will allow the IMAs to lodge
their TPV or SHEV application while accessing Medicare and financial support through the SRSS
programme (according to thelr individual needs assessments). Once they have made a valld TPV
or SHEV application, an assoclated BVE can be progressed.

7. itis proposed that IMAs listed at Attachment A in Tables 1 and 2 will have their HSTV and BVE
come into effect on Friday 9 October 2015.

8. The Department proposes that a. discretionary condition be applied to the BVE requiring the
IMA to notify the Department two working days In advance of any change of address (condition
8506 Migration Regulations 1994). It is also proposed that a discretionary reporting condition be
applied to ensure IMAs remain in contact with the Department (condition 8401 Migration

Regulations 1994).

9. In line with Regulation changes that came into effect on 29 June 2013, the Department also
proposes that a condition be applied requiring these IMAs do not engage in criminal conduct
{condition 8564 Migration Regulations 1994).

10. The IMAs aged 18 years or older included in this submission have agreed to abide by the Code
of Behaviour while living in Australla on a BVE. The Department proposes that a condition be
applied requiring that these IMAs abide by the Code of Behaviour {condition 8566 Migration

Reguiations 1994).

11. In accordance with recent announcements, the Department proposes that all detainees fisted
at Attachment A be allowed permission to work.

12. The IMAs included on this submission have sought to engage Australia’s protection obligations
and have not had thelr claims for refugee status assessed. At some point in the future, IMAs listed
in Table 1 at Attachment A will be put to you on a submission to lift the bar so that valld

applications can be made for either TPVs or SHEVs,

Background

13, Records held in departmental systems do not indicate any known public health, character or
identity concerns for any of the IMAs included in this submission at this time.

R

14, This submission includes adults who have been placed in a range of immigration detention
jocations, Attachment C provides a summary of nationalities and detention locations.

For Official Use Only
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Your power under section 195A of the Migration Act 1958 - visa grant, release and notification

15. As IMAs, they cannot make a valid application for a visa that can be granted to them while they
are in detention. Section 195A provides you the power to grant a visa to an IMA who Is in
immigration detention if you think it is in the public interest to do so.

16. Should you decide to use your s195A power and grant visas to these IMAs listed at Attachment
A, the Department has made arrangements to transition them out of detention. These IMAs will
be provided with written notification of visa grant and the condijtions attached including length of

stay, reporting requirements, and behavioural expectations.

17. Any subsequent BVE grants, should they be required, will have to be granted through further
use of your intervention powers due to the Immigration status of these IMAs,

Code of Behaviour

18. As outlined by the Code of Behaviour, an IMA must agree to abide by the Code of Behaviour in
order for a BVE to be granted using your s195A intervention power. All IMAs aged 18 years or
older listed at Attachments A have agreed to abide by the code,

Consultation — internal/external

19. Community Protection; Children and Community Services; Refugee and Humanitarian Visa
Management; Strategic Framework and Services Policy; Security Assessment Liaison; the
Australian Security Intelligence Organisation; and other [aw enforcement agencles,

Consultation — Secretary/Commissioner

" 20. This submission has not been cleared hy the Department’s Secretary, Deputy Secretaries, or
the Commissioner of the Australian Border Force,

Client service implications

21. There are no client service implications.

Sensitivities

22. There are no particular sensitivities.
Financfal/systems/legisiation/deregulation implications

23, There are no financial, systems or legal implications.

For Offictal Use Only
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Aftachments

Attachment A Decision Instrument indicating your decision to intervene under section 195A of
the Migration Act 1958 to grant visas to lllegal Maritime Arrivals,

Attachment 8  Statement to Parliament indlcating your decision under section 195A of the

Migration Act 1858 to grant visas to lilegal Maritime Arrivals.

AttachmentC  Summary of locations and client nationalities,

Authorising Officer

Cleared by:

ot 7

1,77 4
/' ‘ "'\) "‘l;’) L. k)“\«f:'

vtary-Jane Jones
Regfonal Director NSW/ACT
Visa and Citizenship Management Division

/1252015

e |

Contact Officer: Director, Case Management NSW/ACT, PhEEYYS
Through Director, Case Management NSW/ACT

cC First Assistant Secretary (FAS), Community Protection Diviston

For Official Use Only




EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958

DECISION INSTRUMENT
L The {llegal Maritime Arrivals named in the tables below are in detention under section 1889 of the Migration Act 1958 and | have considered their cases
under section 195A of the Migration Act 1958.
2. t have determined that it is in the public interest to grant these lllegal Maritime Arrivals a Subclass 448 Humanitarian Stay {Temporary) visa and Subclass
050 Bridging {General) visa.
3. [ therefore exercise my power under section 195A of the Migration Act 1958 to grant a Subclass 448 Humanitarian Stay (Temporary) visa and a Subclass
050 Bridging {General) visa to the lllegal Maritime Arrivals named below:
o permitting 2 stay of seven days for the Subclass 449 Humanitarian Stay {Temporary) visg; and
e permitting a stay of 12 months for the Subclass 050 Bridging {General) visa.
Table 1:

Visas granted to the illegal Maritime Arrivals included in this table will come into effect on Friday ¢ October 2015,

Surname Given Name(s Boat ID ClientiD Detention Location

Melbourne [TA
Wickham Point
Melbourne ITA
Wickham Point
Melbourne ITA
Melbourne ITA
Brisbane [TA

Wickham Point
Melbourne [TA
Melboumne |TA
Wickham Point
Wickham Point
Metbourne ITA

Citizenship Date of Birth
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14. Wickham Point
15. Wickham Point
16. ‘Wickham Point
17. Melbourne ITA
18. Christmas Island
1g. Wickham Point
20. Wwickham Point
21. Wickham Point
22. Wickham Point
23. Wickham Point
24, Wickham Point
25, Wickham Point
26. Melbourne ITA
27. Wickham Point
28. Wickham Point
29. Christmas Island
30, Wickham Point
3. Villawbod

32. Wickham Point
33. Brishane ITA
34. Christmas istand

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

ox/le 12015
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EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 185A OF THE MIGRATION ACT 1958

DECISION INSTRUMENT

1. The fltegal Maritime Arrivals named in the tables below are in detention under section 189 of the Migrotion Act 1958 and | have considered their cases
under sectlon 1954 of the Migration Act 1958.

2. { have determined that it is in the pubtic interest to grant these illegal Maritime Artivals a Subclass 449 Humanitarian Stay (Temporary) visa and Subclass
050 Bridging (General) visa. -

3.

| therefore exercise my power under section 195A of the Migrotion Act 1958 to grant a Subclass 449 Humanitarian Stay (Temporary) visa and a Subclass
050 Bridging {General).visa to the |llegal Maritime Arrivals named below:

s permitting a stay of seven days for the Subclass 449 Humanitarian Stay (Temporary) visa; and

s permitting a stay of 3 months for the Subclass 050 Bridging (General) visa.

Table 2 Visas

granted to the lllegal Maritime Arrivals included in this table will come into effect on Friday 9 October 2015.

Surname Given Name(s Boat 1D Client ID Detention Location
Yongah Hill
Yongah Hil
Yongzh Hill

Citizenshi Date of Birth

S i LRI en

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

Oy -2/9045
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EXERCISE OF MINISTERIAL DISCRETION UNDER SECTION 195A OF THE MIGRATION ACT 1958

STATEMENT TO PARLIAMENT

Exercising my power under section 195A (2) of the Migration Act 1958 (The Act), | have decided to
grant Subclass 449 Humanitarian Stay (Temporary) visas and Subclass 050 Bridging (General) visas
to 37 llegal Maritime Arrivals under this section.

1. These {llegal Maritime Arrivals were In detention under section 189 of the Act.
2. Having regard to all the circumstances, | thought that it was in the public interest to

grant 37 lilegal Maritime Arrivals a Subclass 449 Humanitarian Stay {Temporary) visa
and a Subclass 050 Bridging (General) visa pursuant to s195A (2) of the Act.

THE HON PETER DUTTON MP
Minister for Immigration and Border Protection

Oz 1212015

For Official Use Only
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ATTACHMENT C

Summary of Nationalities

Afghani 1
franian 12
fragi <1
Lebanese 1
Pakistani 2
Palestinian 4
Sri Lankan 7
Vietnamese 9
Total 37

Summary of Locations at the time of grant (subject to change)

Brisbane ITA 2
Christmas Island 3
Melbourne ITA 9
Villawood ’ . b
Wickham Point - 19
Yongah Hill 3
Total 37 |

For Official Use Only
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i Australian Government Submission
* Department of Immigration and Border Protection For decision
PDMS Reg. Number .« - &%°

To Minisfer for Ihﬂmi};ra’cion andWBorder Protection

Subject - Ministerial Intervention under section 195A ~ lllegal Maritime
Arrivals — Post-18 August 2012 Arrivals - First Stage Submission

Timing Not applicable, however these IMAs are currently located In held detention,

Recommendations

1. Thatyou indicate whether you are inclined to consider Ministerial Intervention under
section 195A of the Migration Act 1858 with regard to the following lilegal Maritime
Arrivals:

s 47F agreey / not agreed

s 47F &_/ not agreed

SATF

a.

P/ not agreed'

et

e
d. hggre / not agreed
S

agreed / not agreed

2, If agreed, note the Department will refer a further s195A /ﬁbft':a\d / please discuss

submission for decision by the Minister for hnmigration and S
Border Protection.

Minister for Immigration and Border Protection

z R
//

PR LT £y 39
et ens Date:. 7. .0 f2015

Signature.....n..

13 AUG 201

Winister for \mmigrefian
and Border Prelection |

For Officlal Use Only
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Australian Govérpment Sme'SSWJﬂ

gff\ TG o \Depnrtment of humigration and Border Protection For decision

G Lo un" POMS Reg. Humber
g8 e &LV
Mpisiet o Foigranet ‘
and Borde” Protecilh l
R
B Subject

Minister for Immigration and Border Protection

Miinisterial intervention under section 195A ~ tllegal Maritime
Arrivals ~ Post-13 August 2012 Ayrivals — First Stage Submission

Timing Not applicoble, however these IMAS are currently focated in held detention,

e

i Recommendations

t

i 1. That youindicate whether you are inclined to consider inisterial Intervention under section
195A of the Migration Act 1958 with regard to the following illegal Maritime Arrivals: .

s 47F @/ not agreed §

par
3 gefecd ot agreed
e sufe) ot et
s 47T ' ié/rg&)notagreedi
PRls 47F ’é@notagreed J
S

2. if agreed, note the Department will refer a further s195A submission ,’n’@ / please discuss
for decision by the Minister for Immigration and Border Protection. ™7

Minister for lmmigration and Border Protestion

~ =<

e -

Lo . [4 N : 7
P R T a Y A 27

1
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VI S Submission
MR Australian Government
), H D

STOYGTis e : For declsion
sy Department of [mrofgration and Border Protection
PDMS Reg. Number

To Minister for Immigration and Border Protection

Subject Ministerial intervention under section 195A ~ Hllegal Maritime
Arrivals — Post-13 August 2012 Arrivals — First Stage Submission

Tin’iing No timing indlcated, noting these IMAs are currently located in held detention.

Recominendations

1. That you indicate whether you are inclined to consider Ministerial Intervention under
section 195A of the Migration Act 1958 with regard to the following lilegal Maritime
Arrivals:

a, agreed / 16t agr

b, B 47F @not agreed

s 47F

agreed)/ not agreed

p—-—
',/éfg‘;@ not agreed ;

-

sgrced | (Gt gres)
f. M 47F /‘a/gr;a not agreed

n,/

not agreed

h. R /-agreed [ not agreed

: o ,
[2] [
EN
5 3
Rl -

2. If agreed, note the Department will refer a further s195A ,(zﬁ’fed please discuss
submission for decision by the Minlster for Immigration and
Border Protection.

Minister for immigration and Border Protection
7 ol - Eadt]
Signatura..%..:ﬁf .................. e Date:..../...5[2015

13 AUg 0B
fhinisier for IMmMIGaTT For Official Use g:hh}j 1

1
)
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Hed  Australlan Government

i Department of Immigration and Border Protection

PDMS Reg. Number
To Minister for immigration and Border Protection

Suhject Ministerlal Intervention under section 195A ~ Hilegal

Submission
For decision

Maritime

Arrivals — Post-13 August 2012 Arrivals — First Stage Submission

Timing Not applicable, However, note these IMAs are currently in immigration detention.

Recommendations

1. That you Indicate whether you are inclined to consider Ministerial Intervention under section
195A of the Migration Act 1958 with regard to the following litegal Maritime Arrivals:

8.

b s 47F

d. e

j.
k.

b @
[7] [72] ) w [7] [77) [7] [77) [77)
ol & IN N N IN
| e - iz i by M - Iy

2. if agreed, note the Department wili refer a further s195A

submission for decision by the Minister for Immigration and
Border Protection. Aoted fplease discuss
Lo
Minister for mmigration and Border Protection
y/a
A < ~ <
i TP Zl A B Jo o K
ngnature//’f’«"’/? Datel...f v f2015

agreed./ not agreed
(Freed/notas

" agreed Prot agreed
(=

—~
e
agreed / not a@

agreed / dot agre

agreed / q’é@

agreed /4({ ag/’@!

— ]
agreed //ﬁBt agreed
FRN e

2 '@ not agreed

a@not agreed

e

Roceived

13 AUG 20

Winisier 16 st
snd Boroer Frotectn s

e by prr et 4 Y

b
=0
.-a"‘
e’
=,
sy
—
3
o
4 "
L
S
e
ot
W
Ear)
Tt
pov?
]
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Minister fof wnmigration
'ﬁl

mnt BOT "-”rg\iﬂ-‘f"?ﬂ ! H i
erd GogRl Sulkimission

8 Australian Government

%

i 5% Department of Tmmigration and Border Protection For decision
PDMS Reg. Number oo

To Minister for fmmigré‘cién and Border Protection
Subject Ministerial Intervention under section 195A —~ lllegal Maritime Arrivals —
Post-13 August 2012 Arrivals —~ First Stage Submission

Timing N/A, however these IMAs are currently located in held or community detentlon,

Recommendations

1. Thatyou Indicate whether you are inclined to consider Ministerial intervention under section
195A of the Migration Act 1958 with regard o the fallowing lllegal Maritime Arrivals:

agreed /fot ag_@
@ not agreed

=

f/égreed Y not agreed

l\_’-/
@t agreed

agreed /not agreed

b, s 47F

iZ;greed/ ot agreed

@ not agreed

Kér;e-e‘d? not agreed

s 47F ,(g;@/ not agreed
i, s 47F ( agreed / notagreed

;—h
[ [ [
N N i
| B RN
- T .

2. Fagreed, note the Department will refer a further s195A submission

for decision by the Minister for Immigration and Border Protection. l/ noted/ please discuss

.
Minister for Immigration and Border Protection
o
KR 2L o9
Srgnatu:ef"”w/ Date:..‘.../.......{/ZOIS
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From s 4/E
To: Nathan Cameron

Ce: Elizabeth Jamleson: Christopher Roberts; External Accountability
Subject: Lambeth and m Emall 1b of 3 [SEC=UNCLASSIFIED]
Date; Tuesday, 19 April 2016 2:16:17 PM

Attachments: MS15-021849.pdf
MS15-021898.pdf
MS15-024354.pdf

UNCLASSIFIED
Good afternoon,

| am providing you, over the course of three emalls, with a response to the following outstanding
matters:
e questions received 17 December 2015, regarding 47k
OHR=15-00329; OO0 Reference: 2015-101553); and
o questions received 14 January 2016, regarding SIEV Lambeth (DIBP Reference; OHR-16-
00014; 00 Reference: 2015-101553). .

(DIBP Reference:

This email (1b of 3) includes attachments in support of the December 2015 questions.

Email 2 of 3 will include a response to the January 2016 questions. Email 3 of 3 will include
official log book records and my plotting of relevant coordinates for HMAS Childers. Happy to

discuss.

Regards,

Manager, External Accountability Section

Risk and Assurance Branch | integrity, Security and Assurance Division
Corporate Group

Department of Immigration and Border Protection

M:

E:

UNCLASSIFIED

From:; Nathan Cameron [mailto:_ .
Se%" WH 2016 2: .

To .

Cc: Elizabeth Jamieson; Christopher Roberts

Subject; Blocked email [SEC=UNCLASSIFIED]

R

it looks as if one of the emails you have just sent, probably 1 of 3, has been blocked as it is too
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hig.
Can you please resend with attachments spread over two emails?
Thanks

Nathan

The Qffice of the Commonwealth Ombudsman acknowledges the traditional owners of
country throughout Australia and their contimiing connection fo land, culture and
community. We pay our respecls to elders past and present,

COMMONWEALTH OMBUDSMAN ~ IMPORTANT CONFIDENTIALITY NOTICE
This e-mail message or an attachment to it is confidential, and it is intended to be accessed
only by the person or entity to which it is addressed,

No use, copying or disclosure (including by further transmission) of this message, an
attachmerit or the content of either is permitted and any use, copying or disclosure may be
subject to legal sanctions, This message may contain information which is:

* about an identifiable individual;

* subject to client legal privilege or other privilege; or

* subject to a statutory or other requirement of confidéntiality.

If you have received this message in error, please call 1300 362 072 to inform the sender
so that future errors can be avoided.

Important Notice: The content of this email is intended onty for use by the individual or
entity to whoin it is addressed. If you have received this email by mistake, please advise
the sender and delete the message and attachments immediately. This email, including
attachments, may contain confidential, sensitive, legally privileged and/or copyright
information.

Any review, retransmission, dissemination or other use of this information by persons or
entities other than the intended recipient is prohibited. DIBP respects your privacy and has
obligations under the Privacy Act 1988,

Unsolicited commetcial emails MUST NOT be sent to the originator of this email,
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i/ Minister for |mm'lg1'al!i0n
/ nd Boni;Protection .
f ,;%%e}; }" -Australian Government Submission
Reses f A1 Department of Immigration and Border Protection For decision
PDMS Reg. Number  M515-021849
To Minister for immigration and Border Protection
Subject Ministerial Intervention under section 195A —~ lllegal Maritime Arvivals —
Post-13 August 2012 Arrlvals — First Stage Submission
Timing N/A, however these IMAs are currently located In held or community detention.
Recommendations

1. That you indicate whether you are inclined to consider Ministerlal Intervention under section
18954 of the Migration Act 1958 with regard to the following lilegal Maritime Arrivals:

s 47F . agreed@ )
s 47F not agreed

. B 47F / not agreed.
’ @t agreed

greed Jnot agreed

s 47F agreed Jhot agreed

greedY not agreed

@ not agreed

agreed)/ not agreed

s 47F

s 47F

s 47F agreed / not agreed

e

154
0 o »
N R
) s IS
m Tig T

2. lIfagreed, note'the Department will refer a further s195A submission g .
for decision by the Minister for Immigration and Border Protection. ( noted)/ please discuss

Minister for mmigration and Border Protection

Signature...f.. Date:..../...../2015

| For Official Use Only
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Miisters Commants

Rejected | Timely Relevance Length Quality

Yes/No | Yes/No [ U1 Highly relevant 0 Toolong POOF Lo Zonn.r B Bonn 5 Excellent
O significantly [d Rightlength Comments:
relevant O Too brief

O Notrelevant

Key Issues

1. This submission Is intended to give effect to the management of lllegal Maritime Arrivals
{IMAs) in the legacy caseload who arrived after 13 August 2012 and who are barred from lodging

Protection Visa applications. -

2. This submission includes IMAs who have been identlfied for consideration for the grant of
temporary visas under section 195A of the Migration Act 1958 (the ‘Act’),

3, Ifreleased from detention, these IMAs will have;
L Access to Medicare;,

Il.  Financlal support through the Status Resclution Support Services programmes (according
to Individual needs assessments); and

. To agreeto abide by the Code of Behaviour while living in Australia in order for you to
grant 3 Subclass 050 {Bridging) General visa (BVE).

4, IMAs included in this submisslon have either been involved in incidents whilst in immigration
detention, had identity concerns or have been subject to alleged or actual criminal charges. These
IMAs are no longer of interest to relevant authorities and have not been involved in major
incidents of concern for a perfod of three or more months whilst in detention,

5. IMAs Included on this submission have engaged or will seek to engage In Australia’s protection
ahligations and have not had their claims for refugee status assessed.

6. If you choose not to intervene with respect to the IMAs on this submisslon then they will
remain in held detention. For those with family members, the family group will also remain in
held detention unless there are appropriate alternatives for separation.

For Official Use Only
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Assessment and identification

7. The Department has included IMAs from a range of detentjon arrangements and from a mix of
natlonalities. Attachment B provides a summary of nationalities and locations,

8. Community links and the level of support required for these IMAs will be determined prior to
the grant of any visas.

9, PBased on the information available at this time, departmental systems do not indicate any of
the IMAs in this submisslon represent a direct or indirect risk to security. The Department will

conduct further checking prior to referting a further s195A submission for your consideration.

10. The IMAs included In this submission have no linown public health, Identity, or significant
behavioural (other than those detailed above) issues at this time.
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Visa grant

11, If you are inclined to considet any mémber of this group, caré neéds will be idaritified andg
suitable plans will be put in place to support departure from detention arrangements. Once this
has been arranged, the Department will submit a further s195A submission indicating the
intended visa grant day for these detalnees, and if applicable, their family members,

12. The department proposes to grant both a Subclass 449 Humanitarlan Stay (Temporary) visa
{HSTV) and a BVE to these IMAs. The grant of a HSTV to these IMAs will bar them from lodging
further visa applications onshore.

13, These visas will be granted simultaneously with the HSTV ceasing one week after grant; at
which time the BVE visa will come into effect, The Department recommends the BVEs for post-13
August 2012 arrivals are granted for a period of 12 months.

14. The Department proposes visa conditions regarding reporting and address notiflcation be
imposed; and that the BVEs granted to these IMAs centain no work rights,

15. Any BVEs granted to these detainees will include a visa condition requiring that they do not
engage in criminal conduct, In line with the Migratlon Regulation changes that came into effect on

29 June 2013.

Code of Behaviour

16. As outlined by the Code of Behaviour, an IMA must agree to abide by the Code of Behaviour In
order for a BVE to be granted using your s195A intervention power, Should you be inclined to
intervene in any of their cases, they will naed to agree to abide by the code before they are put to
you on a further s195A submission.

Interventlon process

17. This submlssion seeks your agreement to consider Intervention for the IMAs listed at
Attachment A. Once the department confirms all necessary planning for the grant of visas Is in
place, a further submission seeking your decision will be referred. This submission will include the

declsion instrument and tabling statement.

18. Any suhsequent BVE grants, should they be required, will have to be granted through further
use of your intervention powers due to the Immigration status of these IMAs.

Consultation — internal/external

19. Community Protection; Children and Community Services; Refugee and Humanitarian Visa
Management; Strateglc Framework and Services Policy; Securlty Assessment Lialson; the
Australian Security Intelligence Organisation; and other law enforcement agencies.

For Official Use Only 10
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Consultation — Secretary/Commissioner

20. This submission has not been cleared by the Department’s Secretary, Deputy Secretarles, or
the Commissioner of the Australian Border Force.

Client service implications
21, Notapplicable

Sensitivities

22. Matters relating to all detainees listed in this submission,
Financial/systems/legislation implications

23. Not applicable.

Attachment A  Schedule of lfegal Maritime Arrivals for s195A consideration

Attachment B Summary of locations and detalnee nationalities

Authorising Officer

Regional Director NSW/ACT

Visa and Citizenship Management Division

Z1 Y2015

| Ph

Contact Officer: SRl Afg Director, Case Manhagement NSW/ACT,
Through s 47E A/g Director, Case Management NSW/ACT,

ce First Assistant Secretary (FAS), Community Protection Division

For Official Use Only
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Tahle 1: Sehedule of lllegal Maritime Arri\fais for s195A consideration

Surname Given Name(s) BoatiD | ClientID Detention Lacation Nationaly

Wickham Point APOD :
Wickham Point APQOD
Wickham Point APOD
Wickham Point APOD

Wickham Point APOD
Wickham Point APOD
Wickham Point APOD
Christmas island

Wickham Point APOD
Wickham Point APOD

For Official Use Oniy 1
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ATTACHMENT B

Summary of Nationalities

Iranian 1
Sr} Lankan 1
Vietnamese 8
| Total 10
Summary of Locations (subject to change)
Christmas lsland 1
Wickham Point 9
Total _ 10
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Submission

o }E‘&E‘m Department of Immigration and Border Protection For decision
PDMS Reg. Number  MS15-021898

Keceived
13 00T 2085

To Minister for Immigration and Border Protection

‘Subject Ministerial Intervention under section 195A — lllegal Mariti
. . . | Minisier for Immigration
Arrivals — Post-13 August 2012 Arrivals — First Stage SUbmigsion o der protection

Timing Not dpplfcab/e. However, these iMAs are currently in held detention.

Recommendations

1. Thatyou indicate whethgr you are inclined to consider Ministerial Intervention under
section 195A of the Migration Act 1958 with regard to the following lllegal Maritime
Arrivals: . :

s 47F

b. s 47F

. B 47F / not agreed
s 47F / not agreed
s 47F ‘ not agreed

not agreed
s 47F ot agreed

@not agreed
h.
s 47F not agreed

2, If agreed, note the Department will refer a further s195A
submission for decision by the Minister for immigration and @ please discuss
Border Protection,

f.

g.

w
» »
Rt H
3 3
T n

Minister for immigration and Border Protection

it | ST pate. L /7. j2015

Signature..£.. 7l
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Minister's Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [ Highly relevant O Toolang Poor 1. 20 3unthl 5 Excellent
[1 significantly [0 Rightlength Commants:
relevant 0 Too brief

I Notrelevant

Key Issues

1. This submission is intended to give effect to the management of llfegal Maritime Arrivals
(IMAs) in the legacy caseload who arrived after 13 August 2012 and who are currently barred from
lodging protection visa applications, with the exception o who has had the s46A bar
lifted and has been invited to lodge an application for temporary protection.

2. This submissien includes IMAs who have been identified for consideration for the grant of
temporary visas under section 195A of the Migration Act 1958 {the ‘Act’).

3, [freleased from detention, these [MAs will have:
L Access to Medicare;

II.  Financial support through the Status Resolution Support Services programmes (according
to individual needs assessments); and

. To agree to abide by the Code of Behaviour whife living in Australia in order for you to
grant a Subclass 050 (Bridging) General visa {BVE).

4, IMAs included in this submission have either been involved in incidents whilst in immigration
detention, had identity concerns or have been subject to alleged or actual criminal charges. These
IMAs are nolonger of interest to relevant authorities and have not been involved in major
incidents of concern for a period of three or more months whilst in detention.

5. {MAs included on this submission have engaged or will seek to engage in Australia’s protection
obligations and have not had thelr claims for refugee status assessed.

For Official Use Only
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6. Ifyou choose not to intervene with respect to the IMAs on this submission then they will
remain in held detention. For those with family members, the family group will also remain in
held or community detention unless there are appropriate alternatives for separation.

Background
s 47F

For Official Use Only 3
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Assessment and identification

7. The Department has included [MAs from a range of detention arrangements and from a mix of
natlonalities, Attachment B provides a summary of nationalities and locations. .

8. Community links and the level of support required for these IMAs will be determined prior to
the grant of any visas,

9. Based on the information available at this time, departmental systems do not indicate any of
the IMAs in this submission represent a direct or indirect risk to security. The Department will
conduct further checking prior to referring a further s195A submission for your consideration.

10. The IMAs included in this submission have no known public health, identity, or significant
behavioural [other than those detailed above) issues at this time.

Visa grant

11. If you are inclined to consider any member of this group, care needs will be identified and
sultable plans will be put in place to support departure from detention arrangements. Once this
has been arranged, the Department will submit a further s195A submission indicating the
intended visa grant day for these detainees, and if applicable, their family members.

12. The Department proposes to grant both a Subclass 449 Humanitarian Stay (Temporary) visa
{HSTV) and a BVE to these IMAs. The grant of a HSTV will allow them to become eligible non-

For Official Use Only




Contains deletions under FOI

For Official Use Only

cltlzens for the purposes of the department granting a further BVE if you are inclined to lift the

relevant bar,

13, These visas will be granted simultaneously with the HSTV ceasing one week after grant; at
which time the BVE visa will come into effect. The Department recommends the BVEs for post-13
August 2012 arrivals are granted for a period of 12 months or 3 months if they have been invited

to apply for temporary protection.

14, The Department proposes visa conditions regarding reporting and address notification be
imposed and that any BVEs granted to these IMAs allow permission to work.

15. Any BVEs granted to these detainees will include a visa condition requiring that they do not
engage in criminal conduct, in line with the Migration Regulation changes that came into effect on

29 June 2013,

Code of Behaviour

16. As outlined by the Code of Behaviour, an IMA must agree to abide by the Code of Behaviour in
order for a BVE to be granted using your s195A intervention power. Should you be inclined in any
ofthelr cases, they will need to agree to abide by the code before they are put to you on a further

s195A submission,

Intervention process

17. This submission seeks your agreement to consider intervention for the IMAs listed at
Attachment A, Once the Department confirms all necessary planning for the grant of visas is in
place, a further submission seeking your decision will be referred, This submission will include the

decision instrument and tabling statement,

18. Any subsequent BVE grants, should they be required, will have to be granted through further
use of your intervention powers due to the immigration status of these IMAs,

Consultation ~ internal/external

19, Community Protection; Children and Community Services; Refugee and Humanitarian Visa
Management; Strategic Framework and Services Policy; Security Assassment Lialson; the
Australian Security Intelligence Organisation; and other law enforcement agencies.,

Consultation ~ Secretary/Commissioner

20. This submission has not been cleared by the Department’s Secretary, Deputy Secretaries, or
the Commissioner of the Australian Border Force.

Client service implications

21. Not applicable

For Official Use Only
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Sensitivities

22. Matters relating to all detainees listed in this submission.
Financial/systems/legislation/de-regulation implications

23, Not applicable.

AttachmentA  Schedule of lllegal Maritime Arrivals for s195A consideration.’

AttachmentB  Summary of locations and detalnee nationalities.

Authorising Officer

Cleared by:

ileiiglonal !I!!!l!l NSW/ACT

Visa and Citizenship Management Division

13/10/2015

h: SR

Through Director, Case Management NSW/ACT

Contact Officer: Director, Case Management NSW/ACT, Ph:
s 47E

For Official Use Only
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ATTACHMENT A

Table 1: Schedule of llegal Maritime Arrivals for s195A consideration

Surname Given Name(s BoatID | Client 1D Detention Location Nationali DOB Status

Wickham Point At Primary Assessment

Wickham Point At Primary Assessment

Wickham Point

At Primary Assessment

Christmas Island At Primary Assessment

Yongah Hill At Primary Assessment

Wickham Point At Primary Assessment

Wickham Point At Primary Assessment

Wickham Point At Primary Assessment

Wickham Point

At Primary Assessment

For Official Use Only 1
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ATTACHMENT B

Summary of Nationalities

Iranian

fraqi

Sri Lankan
Vietnamese
Total

(- Y o N PN PN PN

Summary of Locations (subject to change)
Christmas Island

Wickham Paoint

Yongal Hill

Total

W[ [~ =
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& Australlan Government Submission

Jee,
LAV

g © Department of Immigration and Border Protection For decision
© PDMS'Rég. Number = M515-02435%4

To Minister for Immigration and Border Protection
Subject Ministerial Intervention under section 195A ~ lllegal Maritime

Arrivals — Post-13 August 2012 Arrivals — First Stage Submisgien————————

. Received
Timing Not applicable. IMAs are located In held detention, ,
70T 200
Recommendations Minister for [mmigration
and Border Protection
1. That you indicate whether you are inclined to consider Ministerial Intervention Grder

sectlon 195A of the Migration Act 1958 with regard to the following llegal Maritime

Arrivals:
/@ hot agreed
@ not agreed

greed/ not agreed

@ not agreed

/j@wot agreed
r g@ not agreed

@/ not agreed
not agreed

not agreed

®
- [] [ [] w [ [ [
N LN EN IS
‘EA ﬁ o ﬁ ~ ﬁ ~ =~
B - ! T M hnhl | T

2. If agreed, note the Department will refer a further s195A @/ please discuss
submission for decision by the Minister for Immigration and -
Barder Protection, .

Minister for Immigration and Border Protection

SIENAtUrE.. T e s Date:..(.(./.((./ZOiS
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Minister’s Comments

Rejected | Timely lﬁ Relevance Length ' Quality
Yes/No | Yes/No | ] Highlyrelevant | I Too long Poor 1....2....30 05 Excellent
[T Ssigniflcantly [0 Rightlength | Comments:
relevant [ Too brief

1 Not relevant

Key Issues

1. This submission is intended to give effect to the manage‘ment of lllegal Maritime Arrivals
(IMAs) In the legacy caseload who arrived after 13 August 2012 and who are currently barred from
lodging Protection Visa applications with the exception of andRidi listed at
point a. and i. respectively). You have lifted the section 46A bar for RISkl
to allow lodgement of a Temporary Protection Visa {TPV) application, however they

are yet ta be formally Invited to apply.

2. This submission includes IMAs who have been identified for consideration for the grant of
temporary visas under section 195A of the Migration Act 1958 {the ‘Act’).

3. |If released from detention, these IMAs will have:

L Access to Medicare;

Il.  Financial support through the Status Resolution Support Services programmes (according
to individual needs assessments); and

fll.  To agree to abide by the Code of Behaviour while living in Australia in order for you to
grant a Subclass 050 (Bridging) General visa (BVE).

4. IMAs Included in this submission have either been involved in incidents whilst in immigration
detention, had identity concerns or have been subject to alleged or actual criminal charges, These
IMAs are no longer of interest to relevant authorities and have not been involved In major
incidents of concern for a perlod of three or more months whilst in detention.

5. IMAs included on this submission have engaged or will seek to engage in Australia’s protection
obligations and have not had their claims for refugee status assessed.

6. If you choose not to Intervene with respect to the IMAs on this submission then they will
remain in held detention, For any with family members, the family group will also remaln in held
or community detentlon unless there are appropriate alternatives for separation.
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Background
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Assessment and identification

7. The Department has included IMAs from a range of detention arrangements and from a mix of
nationalities. Attachment B provides a summary of nationalities and lecations.

8, Community links and the level of support required for these IMAs will be determined prior to
the grant of any visas, '

9. Based on the information available at this time, departmental systems do not indicate any of
the IMAs in this submission represent a direct or indirect risk to security. The Department will
conduct further checking prior to referring a further s195A submission for your consideration,

10. The IMAs included in this submission have no known public health, identity, or significant
behavicural (other than those detailed above) Issues at this time,

Visa grant

11, If you are inclined to consider any member of this group, care needs will be identified and
suitable plans will be put in place to support departure from detention arrangements, Once this
has been arranged, the Department will submit a further s195A submission indicating the
intended visa grant day for these detainees, and if applicable, their family members,

12. The Department proposes to grant both a Subclass 449 Humanitarian Stay {Temporary) visa
(HSTV) and a BVE to these IMAs. The grant of a HSTV will allow them fo become eligible non-
citizens for the purposes of the department granting a further BVE if you are inclined to lift the

relevant bar.

13, These visas will be granted simultaneously with the HSTV ceasing one week after grant; at
which time the BVE visa will come Into effect. The Department recommends the BVEs for post-13
August 2012 arrivals are granted for a period of 12 months, or a period of 3 months for those who
have been, or shortly will be, invited to apply for a temporary protection visa,

14. The Department proposes visa conditions regarding reporting and address notification be
imposed and that the BVEs granted to these IMAs allow permission to work,

15. Any BVEs granted to these detainees will include a visa condition requiring that they do not
engage in criminal conduct, in line with the Migration Regulation changes that came Into effect on

29 June 2013.

For Official Use Only 6




Contains deletions under FOI
For Official Use Only

Code of Behaviour

16. As outlined by the Code of Behavlour, an IMA must agree to abide by the Code of Behaviour in
order for a BVE to be granted using your s195A intervention power, Should you be inclined in any
of their cases, they will need to agree to abide by the code before they are put to you on a further

s195A submission,

Intervention process

17. This submission seeks your agreement to consider intervention for the IMAs listed at
Attachment A. Once the Department confirms all necessary planning for the grant of visas is in
place, a further submission seeking your decision will be referred. This submission will include the

decision instrument and tabling statement,

18. Any subsequent BVE grants, should they be required, will have to be granted through further
use of your intervention powers due to the immigration status of these IMAs,

Consultation — internal/external

19. Community Protection; Children and Community Services; Refugee and Humanitarian Visa
Management; Strategic Framework and Services Policy; Security Assessment Liaison; the
Australian Security Intelligence Organisation; and other law enforcement agencies.

Consultation — Secretary/Commissioner

20. This submisston has not been cleared by the Department’s Secretary, Deputy Secretaries, or
the Commissioner of the Australian Border Force.

Client service implications
21. Not applicable

Sensitivities

22. Matters relating to all detainees listed in this submission,
Financial/systems/legislation/de-regulation implications

23. Not applicable,
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Attachments

Attachment A Schedule of lllegal Maritime Arrivals for s195A consideration,

Attachment B Sdh%rhavf‘\}.c;filéc.ationé and detainee nationalities.

Authorising Officer

Cleared by

s 47E

Reglonal Director NSW/ACT
Visa and Cltlzenship Management Division

22/10/2015

Contact Officer: SRl Director, Case Management NSW/ACT, Ph:
Through S 47E Director, Case Management NSW/ACT
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ATTACHMENT A

Table 1: Schedule of lllegal Maritime Arrivals for s195A consideration

Surname Given Name(s} | BoatiD | ClientID Detention Location

Status

Wickham Paint APOD

Awaiting Processing

North West Point Immigration Facility

Awaiting Processing

North West Point Immigration Facility Awaiting Processing

North West Point Immigration Facility

Awaiting Processing

North West Point Immigration Facility Awaiting Processing

North West Point Immigration Facility Awaiting Processing

Wickham Point APOD Awaiting Processing

North West Point Immigration Facility

Awaiting Processing

Wickham Point APOD Awaiting Processing

For Official Use Only 1
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ATTACHMENT B

_Summary of Nationalities

Stateless 1
Vietnamese 8
Total 9

Summary of Locations (subject to change)
North West Point

Wickham Point

Yongah Hill

Total

W ki jw
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From: s 47k
To: Elizabeth Jamleson; Nat| meron
ca External Accountabglm( s 47E Immigration Ombudsman; Christopher
Roberts
Subject: Lambeth andm Email 3 of 3 [SEC=UNCLASSIFIED]
Date: Tuesday, 19 Aprli 2016 2:03:20 PM
Attachments: P Log Boo] th 1213-10 Log 1 Of 2 201 046203-01 - ights.
Childers log.pdf
Plotting in sui Lambet}

UNCLASSIFIED

Good afternoon,

Please note the attached:
s official log book records for HMAS Childers and ACV Ocean Protector; and
e my analysis of the vessel plot points supporting the view that HMAS Childers travelled
direct to Darwin and did not enter an ‘excised offshore place’ prior to its arcival in

Darwin.
Given resource constraints, | plotted the coordinates of HMAS Childers myself. My analyéis of
the course taken by HMAS Childers was supported by the ABF's Maritime Border Command on

13 April 2016, The attached documents support the view that the Department has appropriately
nrocessed the persons who arrived on SIEV Lambeth. Happy to discuss.

Regards,

aanager, !xlemal Accountability Section

Risk and Assurance Branch | Integrity, Security and Assurance Division
Corporate Group

D jgrati r Protection
M
E:

UNCLASSIFIED

Important Notice; The content of this email is intended only for use by the individual or
entity to whom it is addressed. If you have received this email by mistake, please advise
the sender and delete the message and attachments immediately, This email, including
attachments, may contain confidential, sensitive, legally privileged and/or copyright
information.

Any review, retransmission, dissemination or other use of this information by persons or
entities other than the intended recipient is prohibited, DIBP respects your privacy and has
obligations under the Privacy Act 1988.
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Plotting Coordinates of HIVIAS Childers

Method

The documentation of coordinates in the log book from HMAS Childers was written in ‘Degrees,
Minutes and Seconds’ form. | had to convert this to ‘Decimal Degrees’ in order to plot the location
of HMAS Childers with the use of certain Internet software,

The software was based on Google Maps, with the following add-ons:

+  http://netvicious.com/gps/, to convert locatlons from ‘Degrees, Minutes and Seconds’ to

‘Decimal Degrees’ 4
+  hitp://www.darrinward.com/lat-long/, to plot the coordinates.

Conversion of coordinate samples from ‘Degrees, Minutes and Seconds’ to ‘Decimal Degrees’

Coordinates were regularly recorded, including during periods of little movement. | identified a
selection of coordinates that would demonstrate the vicinity of HMAS Childers for a perfod before,
during and after the interception of SIEV Lambeth. My reference is written on a copy of the log book

pages.

Time Log Coordinateas Watts Decimal Coordinates
Ref
17 Aprii
0300 | 5122501, E12837 12 4 | -12.4169444444A4444, 128,62
0400 S12 28212, E128 33 999 5 ~12.4702, 128.56665
0620 | 512 33 834, E128 27 281 10| -12.5639, 128.45468333333332
0714 | 512 33 693, £128 26 756 13 | -12.56155, 128,44593333333333
0930 | S12 29521, E128 29 503 16 | -12.492016666666666, 128,49171666666666
1200 | $12 34 358, E128 31 639 19| -12.572633333333334, 128,52731666666668
1500 | S12 33582, E12831 983 23 | -12.5597, 128.53305
1900 | 51232 828, E12835 401 27 | -12.547133333333333, 128.59001666666666
18 April
0001 | 512323,E128386 32 | -12,534166666666665, 128.635
0700 | $12 30 156, E128 40 072 39 -12.5026, 128.66786666666667
1119 | S1231 151, E128 41 850 44 | -12.519183333333334, 128.6975
1130 | S12 29 809, E128 46 550 45 | -12.496816666666667, 128.77583333333334
1200 | S12 28 406, E128 58 353 46 | -12.473433333333332, 128,97255
1230 | $12 26 960, E129 11 456 47 | «12.449333333333333, 129.19093333333333
1300 | S12 25418, E129 24 366 48 | -12,423633333333333, 129.4061
1330 | S1223922,E12937 224 49 | -12,3987, 129.6204
1400 | S1222221,E12951 748 50 | -12,37035, 129.86246666666668
1500 | S12 19 498, E130 15 062 51 | -12,324966666666666, 130.25103333333334
1515 | §12 19091, E130 20 040 52 | -12.318183333333333, 130,334

After this point, HMAS Childers reached the vicinity of Darwin,
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Location of Ashmore Reef

Ashmore Reef is located due south of Pulau Rote, at -12.2404778 123.0417056 (marked on the
below map).

Mitghell

Plateau
o

Mhmdhane

Ashmore Reef was one of several ‘excised offshore places’ regularly visited by Australian
Government vessels, resulting in certain Illegal Maritime Arrivals being considered ‘offshore entry

persons’,
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Location of HMAS Childers

The abbreviated plotting of the location of HMAS Childers is shown on the below map, Itis nowhere
near Ashmore Reef {which can be seen as the slightly lighter blue, due south of Pulau Rote).

! Hatage
Mitched .- . A 7 & i
I’I‘\Le,m 3 -

HMAS Childers was on the open sea and according to the log book, for the time period considered,
did not visit any location other than Darwin.

Conclusion

'HMAS Childers did not travel to Ashmore Reef, or any other ‘excised offshore place’, over the course
of 17 — 18 April 2013, ' '

s 47E

Manager, External Accountability Section

Risk and Assurance Branch | Integrity, Security and Assurance Division
Corporate Group .
M

E:

11 April 2016
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From:
To: Elizabel eson; Nathan Cameron

Cc: External Accountability; Immigration Ombudsman; Christopher
Roherts

Subject: Lambeth and ERGR- Emall 2 of 3 [SEC=UNCLASSIFIED]

Date: Tuesday, 19 April 2016 2:01:52 PM

Attachments: Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Arrival).docx
Dawin Boat Atrivals 13-08-2012 to 20-05-13 (Arrival).pdf

Darwin Boat Atrivals 13-08-2012 to 20-05-13 (Interception),docx
Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Interception),pdf
LMBO12 Detention Notice.pdf

LB075 Detentlon Notice.pdf

SIEV Lambeth - DIBP Response - 16-00014 (2015-101553).docx

UNCLASSIFIED

Good afternoon,

Please note the attached documents in support of questions asked in January 2016 regarding
SIEV Lambeth (DIBP Reference; OHR-16-00014; OO Reference: 2015-101553). Happy to discuss.

Regards,

mi Accountability Section

Risk and Assurance Branch | Integrity, Security and Assurance Division
Corporate Group

Department of immigration and Border Profection
M

UNCLASSIFIED

Impottant Notice: The content of this email is intended only for use by the individual or
entity to whom it is addressed. If you have received this email by mistake, please advise
the sender and delete the message and attachments immediately. This email, including
attachments, may contain confidential, sensitive, legally privileged and/or copyright

information,

Any review, retransmission, dissemination or other use of this information by persons or
entities other than the intended recipient is prohibited. DIBP respects your privacy and has

obligations under the Privacy Act 1988.

Unsolicited commercial emails MUST NOT be sent to the originator of this email.
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BORDER FORCE
405 KUDA KUL 30 2 32 16/08/2012 Darwin Arrival
406 LYNBROOK LYN 83 3 86 16/08/2012 Darwin Arrival
412 ROPELEY RGP 77 1 78 16/08/2012 Darwin Arrival
419 2L ZHE ZIL 19 2 21 23/08/2012 Darwin Arrlval
440 UVAURSI UvVA 75 3 78 9/05/2012 Darwin Arrival
456 KALANG KAL 10 2 12 1/10/2012 Darwin Arrlval
460 ODGERS ODG 69 3 72 1/10/2012 Darwln Arrival
463 RANKIN RIN . 146 3 149 1/10/2012 Darwin Arrival
470 ZEITZ ZEl 121 S 4 135 131/10/2012 Darwin Arrival
471 ABBIE ABB 69 3 72 11/10/2012 Darwln Arrival

" 484 | NANGLE NAG 74 3 77 20/10/2012 Darwin Arrival
522 AUSTIN AUT 59 4 63 6/11/2012 | Ashmore Istand Arcival /Darwin Arival
523 BALENO BAE 3 2 5 | 6/11/2012 Darwin Arrival
524 CADILLAC CDi 80 2 82 17/11/2012 Darwin Arrival
525 DAMILER DAl 33 3 36 12/11/2012 Darwin Arrival
556 IMPALA IMA 109 2 11 6/12/2012 Darwin Arrival
573 ZASTAVA ZAS 43 2 a5 3/01/2013 Darwin Arrival
574 ASTRA ASR 76 2 78 9/01/2013 Darwin Arrival
575 BENTLEY BNT 40 2 42 9/01/2013 Darwin Arrival
582 INFINITY INF . 56 2 58 5/02/2013 Darwin Arrival
597 XENJIA XEN 66 2 68 25/02/2013 DARWIN ARRIVAL
598 YEMA YEM ' 31 2 33 28/02/2013 Darwlin Arival
615 PIERCE PIE 76 3 79 21/03/2013 Darwin Arrival
618 |STUDEBAKER STU 39 2 a1 23/03/2013 Darwin Arrlval
619 TRIUMPH TRU 18 2 20 26/03/2013 Darwin Ardval
621 | VANGUARD VNG 4 2 6 27/03/2013 Darwin Arrival
627 | BARRACUDA BRR 143 4 147 28/03/2013 Darwin Arrlval
637 LOTUS LTS 31 2 33 8/04/2013 Darwin Arclval
638 MAGNA MGN 85 3 88 3/04/2013 Darwin Arvlval
640 OUTBACK out 39 2 41 8/04/2013 Darwin Arrjval
643 RANCHERG RAC 55 3 58 8/04/2013 Darwin Arrival
548 WEINEM WE 63 2 65 14/04/2013 Darwin Arrlval
552 ASKRIGG ASK 20 1 21 14/04/2013 Darwin Arrival
657 FOWLER FOW 72 ¢} 72 22/04/2013 Broome/Darwin Arrival
658 GATWICK GTW 69 3 72 14/04/2013 Darwin Arrival
662 {AMBETH {MB 79 2 81 23/04/2013]  Darwin Arrlval via Ashmore Island
668 RAMSGATE RMS 61 2 63 30/04/2013 Darwin Arrival
670 TOTLAND TOT 65 3 68 30/04/2013 Darwin Areval
671 UCKFIELD UCK 53 2 55 30/04/2013 Darwin Arrival
676 CROWLEY CRW 72 3 75 26/04/2013 Darwin Arrival
585 LEDBURY LED 105 3 108 410572013 Danwin Arrival
6588 OQUNDLE OUN 157 [ 163 4{05/2013 Darwin Arrival
691 ROMSEY AOM 106 4 110 6/05/2013 Darwin Arrival
701 EGHAM EGM 37 5 42 20/05/2013 Darwin Arrival
702 GOMERSAL GOM 48 1 49 20/05/2013 Darwin Arrival
703 |HORNCRAFT HRC i1 o 11 15/05/2013] Darwin Arrlval/Cobourg Peninsula
705 KEIGHLEY KEl i 1 2 20/05/2013 Darwin Arrival
709 | OSWESTRY OsW 77 3 80 19/05/2013 Darwin Arrival

* Based on DIBP operational and systems data.
= Information reflects full boats that were processed in Darwin.

DRPC Reporting Ad-Hoc Request Data Source — DIBP Systems and Operational
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Short Haul Transfers — 13 Auqust 2012 to 20 May 2013

Calender Number of short hauls Iiﬁtzii ?: i:‘i\l{f Total IMA +
Year conducted (assets used)* d hault crew arrivals
2009 2 2 2867
2010 5 5 6900
2011 7 7 4733
2012 27 28 17504
2013 e AN ~

(29 Oct) 69 55 20643

*The count is based on the number of assets used to conduct a short haul. 1t is not uncommon for an asset to short haul people from muttiple SIEVs and is counted
as 1 short haul. Where multiple assets are used, each asset is counted as a separate short haul.

AThis number includes all SIEVs where at least oﬁe person was short hauled and includes SIEVs where some people went fo Christmas Island and some people
were short hauled fo the Australian Mainland.

*Does not include the MV OMS Endurance used fo transfer people from SIEV 691 to Darwin under the direction of the Australian Maritime Safety Authority’s Rescue
Coordination Centre (RCC Australia). :

ADees not include SIEV 827 and SIEV 830 that arrived in the Torres Strait. The people were fransferred to Darwin after they had been transferred to DIBP on
Thursday Island.

Note: The increased rate of short hauls is associated with the increased arrival rate of SIEVs at Ashmore Islands and the Darwin approach corridor.

Reasons for Short Haul
Operational and Safety Reasons — Limited available surface response assets leading to people potentially being held for a long period at
sea. In some cases the holding of people would require the majority of BPC assets in the area to provide adequate care, Safety and
security and limit capacity to respond to future maritime threats at Ashmore Islands / interception location.
Medical Reasons — People present with issues requiring treatment beyond capability that could be provided while people are held fo await
a suitable asset for transfer to Christmas Island. Examples include heavily pregnant women, infants or pecple with critical medical
conditions.

Other - Reasons specified unigue o each situation such as weather conditions, advice from DIBP or direction from RCC Australia.

FOR OFFICIAL USE ONLY
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FOR OFFICIAL USE ONLY
Details
Count SIEV Date Interception Assets Involved / No. of people
No. Intercepted location Total POB Reason for short haul Short haul completed short hauled per asset
1. 5nm N of
710 19-May-13 Ashmore 76 Operational Reasons. 23-May-13 (Darwin) ACV Triton (76)
Islands :
z 709 | toMay-13 | B07M NIVl 80 Operational Reasons. 19-May-13 (Darwin) HMAS Armidale (80)
3. Inside lagoon
at - . .
705 16-May-13 Ashmore 2 Operational Reasons. 20-May-13 (Darwin) ACV Triton (2)
Islands
4. SIEV reached the mainland. A
Not 2nm N of search was conducted to -
Midjari Point locate all people from this g .
703 I?f;jc]::p-t?g (102nm NE of 11 SIEV. All people were 15-May-13 (Darwin) HMAS Glenefy (11)
Y Darwin) recovered and transferred fo
Darwin.
5. 53 nm ESE of
702 14-May-13 Ashmore 49 Operational Reasons.
- Islands 20-May-13 (Darwin) AGV Triton (91)
B. 158 nm SW of .
701 13-May-13 Darwin 42 Operational Reason;.
7. All peopie transferred to
691 4-May-13 25951 m Ml\i]:v of 110 Darwin under the direction of 6-May-13 (Darwin) MC%/M!?SO}?I?;, Bay (228)8
@ RCC Australia. ndurance (88)
8. Operational Reasons - Vessel
- : HMAS Albany
107 nm WNW towed to Darwin by HMAS .
688 3-May-13 of Darwin 163 Albany with ACV Holdfast Bay 4-May-13 (Darwin) ACV H?lléjé’ast Bay
in support. (183)
9. : 6-May-13 (Darwin) HMAS Glenelg (8)
65 | o213 | Aenmore 108 Operational Reasons. & 6-May-13 (Darwin) HMAS Maitiand (8
Y Islands people transferred to CL. Y N aitiand (8)
4-May-13 (Darwin) HMAS Parramatta (83)
FOR OFFICIAL USE ONLY
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Count SIEV Date Interception | - Assets Involved / No. of people
No. Intercepte d location Total POB Reason for short haul Short haul completed short hauled per asset
10. 28 nm WNW Operational Reasons - Vessel . .
676 26-Apr-13 o Darwin 75 stonmed f Darwin. 26-Apr-13 (Darwin) HMAS Maitland (75)
14 nm North .
11. Operational and Safety
671 23-Apr-13 of Ashmore 55 Reasons.
Islands
12. 85 nm NNE of Operational and-Safety . ;
670 23-Apr-13 Darwin 68 REASONS. 30-Apr-13 (Darwin} ACV Ocean Protector (186)
13. 76 nm NW of Operational and Safety
668 21-Apr-13 Darwin &3 | Reasons.
14. 140 nm WSW Operational and Safety and 22-Apr-13 (Darwin) ACV Ocean Protector (74)
662 17-Apr-13 Darwi 81 Medical R
of Darwin edical Reasons. 18-Apr-13 (Darwin) HMAS Childers (T}
40 nm N of :
.| 58 | o7-Apr13 | Ashmore 72 Operafional and Safefy 14-Apr-13 (Darwin) AGV Ocean Protector (72)
£asons.
Islands
16. . 22-Apr~13 (Darwin) ACV Ocean Protector (64)
28.5 nm NW Operational, Safety and . .
657 14-Apr-13 of Broome 72 Medical Reasons. 18-Apr-13 (Darwin) HMAS Childers (2)
14-Apr-13 (Broome) HMAS Ararat (6)
107 nm E of .
17. 652 11-Apr-13 Ashmore 21 gg:;it:’znal and Safety
Istends " 14-Apr-13 (Darwin) ACV Ocean Protector (86)
18. 70 nm NW of Operational and Safety
648 S-Apr-13 Darwin 85 Reasons,
: 69 nm E of .
191 ez 4-Apr-13 Ashmore s8 | qperationaland Safety 8-Apr-13 (Darwin) ACV Ocean Protector (99)
Islands |

FOR OFFICIAL USE ONLY
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Count SIEV Date Interception Total POB Reason for sho#t haul Short haut completed Assets Involved / No. of people
No. Intercepted location ) short hauled per asset
20. 85 nm NW of Operational and Safety o _
640 2-Apr-13 Darwin 41 REASONS. 8-Apr-13 {Darwin)
21 8-Apr-13 (Darwin) ACV Ocean Protector (63)
25 nm E of Operational, Safety and
638 2-Apr-13 Ashmore 88 Medical Reéson s 3-Apr-13 (Darwin) ACV Botany Bay (13)
Istands 3-Apr-13 (Darwin) HMAS Albany (12)
25 nm E of N )
2. 837 2-Apr-13 Ashmore 33 gpera‘uonal and Safety 8-Apr-13 (Darwin) ACV Ocean Protector (33)
easons.
Islands
23. . 31 nm E of Operational and Safety
632 28-Mar-13 Ashmore 31 Reasons. 3-Apr-13 (Darwin) ACV Ocean Profector (23)
Islands 8 people transferred to Cl.
24. HMAS Pirie
190 nm SW of Operational, Safety and ACV Amhem Bay
827 28-Mar-13 - 147 Medical Reasons - Vessel 28-Mar-13 {Darwin) ACV Coric Bay
Darwin steamed to Darwin
) HMAS Ararat
(147)
70 nm SSE of .
251 e 23-Mar-13 | Ashmore 6 gpera“mal and Safety 26-Mar-13 (Darwin) HMAS Broome (6)
£asons.
Islands
40 nm E of .
26| &19 | 23Ma13 | Ashmore 20 Cper 2lionafand Safety 26-Mar-13 (Darwin) | ACV Dame Roma Mitchell (20)
Islands )
27. 939 nm NNW/ Operational and Safety . .
618 23-Mar-13 of Darwin 41 Reasons. 23-Mar-13 (Darwin) HMAS Melville (41)
FOR OFFICIAL USE ONLY
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Count SIEV Date Interception Total FOB Reason for short haul Short haul completed Assets Involved / No. of people
No. Intercepted location short hauled per asset
7 nm NW of .
28| 617 | 22Mar13 | Ashmore 63 Medical Reasons. 88 people | - g h1arq3 (Darwin HMAS Ararat (1)
transferred to Cl.
Islands
29. Operational and Safety
Reasons - HMAS Pirie HMAS Firie
56 nm WNW steamed vessel to Darwin .
615 20-Mar-13 of Darwin 79 Harbour where it Zj -Mar-13 (Darwin) HMAS Ararat
rendezvoused with HMAS 79)
Araral.
30. 598 28-Feb-13 255? ThNV\i § 33 gg:git;zn\i}:ar}gia;e% was 28-Feb-13 (Darwin) Hmi;zuzzesfng g
-reb- ]aslalrllgs unfavourable during potential : anwin athurst (12)
holding period. ACV Botany Bay (9)
45 nm NE of . .
31. Operational and Safety and e .
597 23-Feb-13 Ashmore 68 Medical Reasons. 25-Feb-13 (Darwin) HMAS Parramatta (68)
Islands
32 5-Feb-13 (Darwin) ACV Ocean Protector (41)
15 nm NE of Operational and Safety and
582 29-Jan-13 Ashmore 58 Medical Reasons 1 Feb-13 (Darwin) HMAS Larrakia (5)
Islands 31-Jan-13 (Darwin) ACV Roebuck Bay (12)
33. ‘ 35 nm SW of Operational and Safety X
575 07-Jan-13 Browse Island 42 Reasons. 8-Jan<13 (Darwin)
ACV Ocean Protector (120)
76 nm SSE of .
3. | 574 | o05Jan13 | Ashmore 78 Operafional and Safety g-Jan-13 (Darwin)
easons.
Islands
35. 225 nim NW of Operational and Safety ; .
573 01-Jan-13 Darwin 45 REASONS. 3-Jan-13 (Darwin) HMAS Armidale (45)
FOR OFFICIAL USE ONLY
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Count SIEV Date Interception Assets Involved / No. of people
No. Intercepted location Total POB Reason for short haul Short haul completed short hauled per asset
36. 4 nm E of Medical Reasons — 1 person
570 25-Dec-12 Ashmore 98 showed symptoms of Hepatitis 28-Dec-~12 (Darwin) ACV Roebuck Bay (3)
Islands A. 85 people transferred fo Cl.
37. Operational, Safety and ACV Roebuck Bay (36)
556 4-Dec-12 o 111 Medical Reasons - 2 people 6-Dec-12 (Darwin) ACV Storm Bay (36
Hec lslands medivaced to Broome via y (36)
Royal Flying Doctor Service. ACV Corio Bay (37)
38. 13-Nov-12 (Darwin) HMAS Albany (12)
2 nm NW of )
525 7 Nov-12 West Islet, 35 Operational and Safety 13-Nov-12 (Darwin) HMAS Sydney (18)
A}S?mgre Reasons. 12-Nov-12 (Darwin) HMAS Bathurst (5)
slands
12-Nov-12 (Darwin) ACV Hervey Bay (1)
39. 13-Nov-12 (Darwin) HMAS Sydney (56)
neide the 12-Nov-12 (Darwin) ACV Hervey Bay (11)
i -Nov- i ervey Ba
504 Z-Nov-12 Ashmore 82 gperatlonal and Safety . Y say
Ilsiands easons. 12-Nov-12 (Darwin) ACV Storm Bay (12)
agoon
& 12-Nov-12 (Darwin) HMAS Bathurst (3)
40 2 nm NE of ’
) West Islet, Operational and Safety N .
523 8-Nov-12 Ashrmore 5 Reasons. 13-Nov-12 (Darwin) HMAS Sydney (5)
Islands
41, 28 nrn NNW Operationsl and Safety 13-Nov-12 (Darwin) ACV Corio Bay (12)
522 B-Nov-12 of Ashmore 63 Rgasons 13-Nov-12 (Darwin) HMAS Sydney (38)
Istands 12-Nov-12 (Darwin) HMAS Bathurst (13)
10 nm N of .
21 4ea 17-0ct12 |  Ashmore 77 Operational and Safety 20-Oct-12 (Darwin) HMAS Darwin (77)
easons.
Islands
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Count SIEV Date Interception Asseis Involved / No. of people
No. Intercepted location ' Total POB Reason for short haul Short haul completed short hauled per asset
12 nm N of i
43, Operational and Safety
471 9-Oct-12 ﬁigﬁgf 2 Reasons — ACV Ocean
Protector reached its
44, passenger carrying capacity
due to having 103 people from
SIEV 469 and embarking 117
people from SIEV 470. ACV
Triton was not available due to
undertaking maintenance.
23 nm W of HMAS Darwin was unable to 11-Oct-12 {Darwin) HMAS Darwin (80)
470 9-Oct-12 Ashmiore 195 long-haul to. Cljrxgﬁnas Island
lslands due to fuel limitations and
having 2 people embarked
from SIEV 471 that required
medical attention.
(Only 8 pecple from SIEV 470
went to Darwin, 117 went to
Christmas Island on ACV
QOcean Protector).
45 2 nm N of
' 483 29-Sep-12 Ashmore 149
Islands
.| 40 | 25sep 28 i N - All people from SIEV 456, 460
Islands and 134 people from SIEV 1-Oct-12 (Darwin) ACV Ocean Protacior (218)
85 vy ESE 483 were transferred to
47. of Ashmore Darwin at the request of DIBP:
456 25-Sep-12 Islands inside 12
Australian
mainland CZ
40 nm W of .
48. Medical Reasons. 28 people .
440 7-Sep-12 .ifxlzll"tamngge 78 transferred to Cl. 09-Sep-12 (Darwin) HMAS Launceston (50)

FOR OFFICIAL USE ONLY
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Count SIEV Date }nterceg)tion Total POB Reason for short haul Short haul completed Assets Involved / No. of people
No. Intercepted location short hauled per asset
49, 22 nm NW of Operational and Safety
433 2-Sep-12 Ashmore 49 Reasons. 27 people 07-Sep-~12 (Darwin) HMAS Albany (22)
Islands transferred to Cl.
194 nm E of .
50 | 419 | 1oAug12 | Ashmore 21 Operational and Safety 23-Aug-12 (Darwin) ACV Triton (21)
easons.
Islands
51. i 17-Aug-12 (Darwin HMAS Larrakia (68
412 14Aug12 | o 20 nm N 78 Operational and Safety g-12 ( . ) ®8)
artier lsland Reasons. 16-Aug-12 (Darwin) HMAS Bundaberg (10)

FOR OFFICIAL USE ONLY
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Australian Government

Department of Immigration and Citizenship

SECTION 189(1) DETENTION OF UNLAWFUL NON CITIZENS

s 47F s 47F
DETAINEE NAME:

DATE; 22/4/2013 TIME: ()'-113(7 PLACE: DARWIN, NORTHERN TERRITORY

VESSEL: SIEV 662

MY NAME I8 1 AW AN OFFICER FOR THE PURPOSES OF SECTION 189

OF THE MIGRATION ACT 1958 (‘THE ACT’).

UNDER SECTION 189(1) OF THE ACT, IF AN OFFICER KNOWS OR REASONABLY SUSPECTS THAT
A PERSON N THE MIGRATION ZONE (OTHER THAN AN EXGISED CFFSHORE PLACE) IS AN
UNLAWFUL NON-CITIZEN, THE OFFICER MUST DETAIN THE PERSON,

DARWIN IS IN THE MIGRATION ZONE AND IS NOT AN EXCISED OFFSHbRE PLAGE .AN UNLAWFUL
NON-CITIZEN IS A NON-CITIZEN WHO DOES NOT HOLD A VISA THAT IS IN EFFECT.

ON YOUR ARRIVAL AT DARWIN AT EAST ARM WHARF ON 22/4/203 BASED ON THE AVAILABLE

INFORMATION, | REASONABLY SUSPECTED YOU TO BE AN UNLAWFUL NON-CITIZEN AND |
THEREFORE DETAINED YOU UNDER SECTION 189(1).

YOU ARE NOW IN IMMIGRATION DETENTION UNDER SECTION 188 OF THE ACT,

Signature; {Section 189 Officer)

Signature; (Detainee or parent/relative)
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Australian Government

Department of Immigration and Citizenship

SEGTION 189(1) DETENTION OF UNLAWFUL NON CITIZENS

SEGTION 189 OFFICER'S NAME
s 47F s 47F
DETAINEE NAME:

DATE: 22/412013 TIME: @1 ‘950 PLAGE: DARWIN, NORTHERN TERRITORY

VESSEL: SIEV 662

47E

MY NAME 18 ° AM AN OFFICER FOR THE PURPOSES OF SECTION 189
OF THE MIGRATION ACT 1958 (‘'THE ACT).

UNDER SECTION 189(1) OF THE ACT, I AN OFFICER KNOWS OR REASONABLY SUSPECTS THAT
A PERSON IN THE MIGRATION ZONE (OTHER THAN AN EXCISED OFFSHORE PLAGE) IS AN
UNLAWFUL NON-CITIZEN, THE OFFICER MUST DETAIN THE PERSON,

DARWIN 1S IN THE MIGRATION ZONE AND IS NOT AN EXCISED OFFSHORE PLACE ,AN UNLAWFUL,
NON-CITIZEN IS A NON-CITIZEN WHO DOES NOT HOLD A VISA THAT {8 IN EFFECT.

ON YOUR ARRIVAL AT DARWIN AT EAST ARM WHARF ON.22/4/2013 BASED ON THE AVAILABLE
INFORMATION, | REASONABLY SUSPECTED YOU TO BE AN UNLAWFUL NON-CITIZEN AND |
THEREFORE DETAINED YOU UNDER SEGTION 188(1).

CTION 189 OF THE ACT.

Signature: (Section 189 Officer)

Signature: | .. (Detainee or parent/relative)
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y (‘:i Australian Government

w' Department of Immigration
and Border Protection

19 April 2016

Investigation: Own Motion: SIEV Lambeth
DIBP Reference: OHR-16-00014
00 Reference: 2015-101553

1.  What are the names and boat IDs for all SIEVs that arrived in, or had the persons
on board processed in, Darwin between 13 August 2012 and 20 May 20137

Refer to attached documents:

+  Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Arrival); and
+ Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Interception).

2. How many individuals were on all of these boats?

Refer to attached documents:

+ Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Arrival); and
-+ Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Interception).

3. What were the operational reasons for the individuals on each of these boats
being processed in Darwin rather than at Christmas Island?

Refer to attached documents:

+ Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Arrival); and
+ Darwin Boat Arrivals 13-08-2012 to 20-05-13 (Interception).

4. Can the Department advise why those persons on the Lambeth who were properly
detained under s 189(1) of the Act were then assessed as being subject to the
8 46A bar? «

With reference to the legal framework

On 17 April 2013, HMAS Childers boarded the vessel designated Suspected filegal Entry
Vesse! (SIEV) 662 (“SIEV Lambeth”), with consent of the master. The vessel was
approximately 140 nautical miles WSW of Darwin, outside the Australian contiguous Zone.

On 18 April 2013, HMAS Chiiders transferred 74 persons from the SIEV Lambeth onto

ACV Ocean Protector. Seven individuals (five potential illegal immigrants (Pll) and two crew)
from SIEV Lambeth were transferred by HMAS Childers directly to Darwin for medical
reasons.

ACV QOcean Protecfor

6 Chan Street Belconnen ACT 2617
PO Box 25 BELCONNEN ACT 2616 + Telephone: 02 6264 1111 + Fax: 02 6225 6970 + www.border.gov.au
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Subsequent to the Department's previous responses into the various investigations around
the SIEV Lambeth, the Royal Australian Navy provided the Department with an extract of the
log book of the ACV Ocean Protector.

The relevant information from the log book is extracted below:

Date Time | Position Event
1710412013 | 0700 | 1437.29S En-route to meet with HMAS Childers off Bathurst
12357.26E | Island.
17/04/2013 | 1245 HMAS Childers taking SIEV 662 in tow proceeding to
meet with ACV Ocean Protector.
18/04/2013 | 0700 | 1230.1S HMAS Childers position,
12839 .9F .
18/04/2013 | 0756 Met with HMAS Childers — SIEV 662 UNC transferred
to ACV Ocean Protector. “
18/04/2013 | 0856 Transfer complete.
18/04/2013 | 1350 ACV Ocean Protector commences transit to
Ashmore Island.
20/04/2013 | 1200 : ACV Ocean Protector at designated position {DP})
Ashmore Island outer lagoon.
20/04/2013 | 1300 ACV Ocean Protector departed Ashmore Island for
transit to Darwin.
22/04/2013 | 0600 ACV.Ocean Protector entering Darwin harbour for
Darwin Naval Base.
22104/2013 | 0757 UNC confirmed ashore in Darwin,

On 22 April 2013 ACV Ocean Protector completed the transfer of the 74 persons from
SIEV Lambeth, to Australian Government authorities in Darwin.

e ent notes that the legal advice that was provided by to
n 27 August 2015 did not consider the relevant | ined in
e 1og DooK of the ACV Ocean Protector, as it was not available to at the

time the legal advice was provided.

The Department notes that the following analysis is provided pursuant to a revised internal
legal advice dated 14 January 2016, which takes into acceunt the relevant information

ined in the log book of the ACV Ocean Profector, which was not available to
t the time his legal advice was provided. _

s 42

With respect to the 74 individuals from the SIEV Lambeth that were transferred onto the
ACV QOcean Protector.
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“3.

+  Ashmore Island is relevantly designated as an excised offshore place under

section 5(1) of the Act;

+ the excisfon time for Ashmore Island is defined in section 5 of the Act as bheing
2.00 pm on 8 September 2001 by legal time in the Australian Capital Territory;

+ the individuals entered Australia on 20 April 2013 when they entered the outer
lagoon of Ashmore Island after the excision time; and

+ all the individuals did not hold visas at the time they entered Ashmore Island, so thus
became unlawful non-citizens because of their entry on 20 April 2013.

Given the relevant facts above, the 74 individuals from the SIEV Lambeth that were
transferred to Darwin on the ACV Ocean Protector are, for the purposes of the Act, offshore
entry persons. On 22 April 2013, the individuals were properly detained under

" section 189(1) of the Act by virtue of the fact that they were detained in Darwin at that point
in time. However, as the individuals are, for the purposes of the Act, offshore entry persons,
they were correctly assessed as being subject to the section 46A bar.

HMAS Childers

As outlined above, on 18 Aptll 2013 seven individuals (five Pll and two crew) from

SIEV Lambeth were transferred by HMAS Childers directly to Darwin. With reference to the
relevant sections of the log book of the HMAS Childers, the seven individuals are, for all
intents and purposes, non-offshore entry persons. As such, the seven individuals are not

subject to the section 46A bar.

Turning to the issue of whether the seven individuals were in fact subject fo the section 46A
bar:

+ On 5 June 2013, the following note was entered into the profiles of each of the seven
individuals in the Department's client portal:

Client is a Direct Entry Person and not an Offshore Entry Person -
the s46A bar does not apply

+ Departmental records indicate that two individuals have not applied for a visa and, as
at 11 April 2018, are offshore.

+ Departmental records indicate that a valid visa application for the remaining five
individuals was lodged on 6 September 2013, with the relevant visa assessments
commencing on 12 September 2013. To date, these assessments are ongoing.

Considering the factual matrix, the remaining five individuals were rightfully not subject to the
section 46A bar by virfue of the fact that they are non-offshore entry persons,
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4.
5. Have there been any instances of the Minister being asked to {ift the s 46A bar for
people in this cohort when in fact there was no bar to be lifted? If so, please
provide the names and client IDs of those people.

There are no Individuals within the cohort of 81 on board the SIEV Lambeth who fall within
the category where the section 46A bar was insorrectly applied:

+ The 74 individuals who arrived at Darwin on the ACV Ogean Protector were correctly
assessed as offshore entry persons and were subject to the section 46A bar; and

+ The seven individuals who arrived at Darwin on the HMAS Childers were correctly
assessed as hon-offshore entry persons and were not subject to the section 46A bar.

8. Does the Department accept that it may have provided the Minister with incorrect
advice in requesting him fo lift the bar for these persons? If so, has the Minister
been advised of this? Please provide a copy of any briefing, or other
correspondence, to the Minister in relation to this.

There are no individuals within the cohort of 81 on board the SIEV Lambeth who fall within
the category where the section 46A bar was incorrectly applied:

*+  The 74 individuals who.arrived at Darwin on the ACV Ocean Protector were correctly
assessed as offshore entry persons and were appropriately subjected to the
section 46A bar; and ‘

+ The seven individuals who arrived at Darwin on the HMAS Childers were correctly
assessed as hon-offshore entry persons and were appropriately not subjected to the
section 46A bar,

7. Can the Department advise why two individuals:

both of who arrived on the SIEV Lambeth, were detained in Darwin as offshore arrivals
under s 189(3) of the Act (according to information already provided to this office)?

The Department confirms that contrary to responses previously provided to the
Ombudsman’s office, the two individuals above were properly detained in Darwin under
section 189(1) of the Act. The detention notices for the two individuals evidencing this fact
are attached for reference: :

s 47F Detention Notice; and
- Detention Notice.

The Department confirms the two individuals were part of the cohort of 74 who arrived in
Darwin on 22 April 2013 on the ACV Ocean Protector. For the reasons provided in the
response to Question 4, the two individuals were correctly subject to the section 46A bar by
virtue of their status as offshore entry persons.
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In the Department’s view what are
the legal or other consedquences for these INMAs being improperly assessed as
being subject to the s 46A bar (e.g. extra time in detention, not able to apply for
visa, access to review rights, being improperly transferred to a Regional
Processing Centre, etc.) and what steps is the Department taking to resolve this?

S 47E
otes that the legal advice that was provided by_to
n 27 August 2015 did not consider the relevant j i ined in
e log book of the ACV Ocean Proteclor, as it was not available 1 at the

time the legal advice was provided.

With reference to the response to Question 4, the Department confirms that the individuals
on board were either offshore entry persons and were correctly subject to the section 46A
bar, or were non-offshore entry persons and wete correctly not subject to the section 46A
bar, The Department has no further comment to provide with respect to the remaining
aspects of the question.
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Gregory Parkhurst

Senf: Tuesday, pril 2016 2.

To: Elizabeth Jamieson; N

Co: Extema,Accountabmty?%Immigraﬁon
Ombudsman i er Roberts

Subject: Lambeth andﬂEmail 3 of 3 [SEC=UNCLASSIFIED]

Attachments: 71 OP Log Book_OFP Nth 1213-10 Log 1 0f 2 201_046203-01 - highlights.pdf; Childers

log.pdf; Plotting in support of Lambeth.docx

UNCLASSIFIED
Good afternoon,

Please note the attached:
» official log book records for HMAS Childers and ACV Qcean Protector; and

¢ my analysis of the vessel plot points supporting the view that HMAS Childers travelled direct to Darwinand

did not enter an ‘excised offshore place’ prior to its arrival in Darwin,

" Given resource constraints, | plotted the coordinates of HMAS Childers myself. My analysis of the course taken by
HMAS Childers was supported by the ABF's Maritime Border Command on 13 April 2016. The attached documents
support the view that the Department has appropriately processed the persons who arrived on SIEV

Lambeth, Happy to discuss.

Regards,

chountabmty Section

Risk and Assurance Branch | integrity, Security and Assurance Division
Corporate Group

Department of Immigration and Border Protection
M

UNCLASSIFIED

Important Notice: The content of this email is intended only for use by the individual or entity to whom it is
addressed. If you have received this email by mistake, please advise the sender and delete the message and
attachments immediately. This email, including attachments, may contain confidential, sensitive, legally

privileged and/or copyright information.

Any review, retransmission, dissemination or other use of this information by persons or entities other than
the intended recipient is prohibited. DIBP respects your privacy and has obligations under the Privacy Act

1988.

Unsolicited commercial emails MUST NOT be sent to the originator of this email.
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Plotting Coordinates of HMAS Childers

Method

The documentation of coordinates in the log book from HMAS Childers was written in ‘Degrees,
Minutes and Seconds’ form. | had to convert this to ‘Decimal Degrees’ in order to plot the location
of HMAS Childers with the use of certain Internet software.

The software was based on Google Maps, with the following add-ons:

e htip://netvicious.com/gps/, to convert locations from ‘Degrees, Minutes and Seconds’ to
‘Decimal Degrees’
s http://www.darrinward.com/lat-long/, to plot the coordinates.

Conversion of coordinate samples from ‘Degrees, Minutes and Seconds’ to ‘Decimal Degrees’

Coordinates were regularly recorded, including during periods of little movement. 1identified a
selection of coordinates that would demonstrate the vicinity of HMAS Childers for a period before,
during and after the interception of SIEV Lamheth. My reference is written on a copy of the log book

pages.

Time Log Coordinates Watts Dacimal Coordinates
Ref
17 April
0300 | S12 2501, E128 37 12 4| -12,416944444444444, 128,62
0400 | 512 28 212, E128 33 999 51 -12.4702, 128.56665
0620 | 512 33 834, E128 27 281 10 | -12.5639, 128.45468333333332
0714 151233 693, E128 26 756 13 | -12.56155, 128.44593333333333
0930 [ 512 29521,E128 29503 16 | -12.492016666666666, 128.49171666666666
1200 ; S1234 358, E128 31 639 19} -12.572633333333334, 128.52731666666668
1500 | 512 33 582, E128 31 983 23 | -12.5597, 128.53305
1900 | S12 32 828, E128 35 401 27 | -12.547133333333333, 128.59001666666666
18 April
0001 | S12 32 3,E128386 32 | -12.534166666666665, 128,635
0700 | S12 30 156, E128 40 072 39 [ -12.5026, 128.66786666666667
1119 } S12 31 151, E128 41 850 44 | -12,519183333333334, 128.6975
1130 | S12 29 809, E128 46 550 45 | -12.,496816666666667, 128.77583333333334
1200 | S12 28 406, E128 58 353 46 | -12.473433333333332, 128,97255
1230 | S12 26 960, E129 11. 456 47 | -12.449333333333333, 128,19093333333333
1300 | S12 25 418, E129 24 366 48 | -12.423633333333333, 1294061
1330 | S12 23 922,E12937 224 49 1 -12,3987, 129.6204
1400 | $12 22 221,E129 51748 50 | -12.37035, 129.86246666666668
1500 | S12 19 498, E130 15 062 51 | -12.324966666666666, 130.25103333333334
1515 l $12 19 091, E130 20 040 52 | -12.318183333333333, 130,334

After this point, HMAS Childers reached the vicinity of Darwin.
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Location of Ashmore Reef

Ashmore Reef is located due south of Pulau Rote, at -12.2404778 123.0417056 (marked on the
below map).

Hitchell

Plateat o«:mhéﬂgu

Ashmore Reef was one of several ‘excised offshore places’ regularly visited by Australian

Government vessels, resulting in certain lllegal Maritime Arrivals being considered ‘offshore entry
persons’.
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Location of HMAS Childers

The abbreviated plotting of the location of HMAS Childers is shown on the below map. Itis nowhere
near Ashmore Reef (which can be seen as the slightly lighter blue, due south of Pulau Rote).

FintIstands

Machelt
Plateate

HMAS Childers was on the open sea and according to the log book, for the time period considered,
did not visit any location gther than Darwin.

Conclusion

HMAS Childers did not travel to Ashmore Reef, or any other ‘excised offshore place’, over the course
of 17 — 18 April 2013.

Manager, External Accountability Section
Risk and Assurance Branch | Integrity, Security and Assurance Division

Corporate Grou
v R

11 April 2016
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administrative actions of Australian Government agencies and officers. An investigation carn
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These reports are not always made publicly avallable. The Ombudsman is subject to
statutory secrecy provisions, and for reasons of privacy, confidentiality or privilege it may be
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Commeonwealth Ombudsman—Department of Immigration and Border Protection:
Investigation into the processing of asylum seekers who atrived on SIEV Lambeth in

April 2013

Executive summary

This investigation came about because of apparent inconsistencies our office Identifled in
the processing of irregular maritime arrivals (IMAs) by the Department of Immigration and
Border Protection (the department) while undertaking the Ombudsman’s statutory
obligations to report on the circumstances of people held in immigration detention for more
than two years.

In assessing the reviews provided by the department under s 486N of the Migration Act
1958 we noticed that people who were recorded as being detained under s 189(1} of the
Act, having been detained on Australia’s mainland, were subject to the bar under s 46A of
the Act, which applies to offshore arrivals,

Further investigation indicated a number of boats carrying IMAs had arrived between

13 August 2012 and 20 May 2013* and these IMAs were all detained on the Australian
mainland. In the information provided to our office in the department’s s 486N reviews, all
of these [MAs were noted as having been detained onshore under s 189(1), however not ali
were subject to the s 46A bar: This was the apparent inconsistency that came to our

attention.

What followed was a prolonged attempt by our office to have this clarified by the
department. And while ultimately we were satisfied that the IMAs had been processed
correctly, what emerged from this investigation and the multiple requests for information
we sent to the department was that there appeared to be no central integrated repository
of all the relevant information that pertained to individual IMAs.

This was made starkly evident when we asked for the department to provide our office with
legal advice that clarified the Issue of whether IMAs from Suspected {llegal Entry Vessel
(SIEV) Lambeth had been correctly classified as onshore arrivals and made subject to the

s 46A bar, This legal advice asserted that they were not offshore entry persons under the
Act, but we were later informed that this advice was incorrect.

This raises concerns that all relevant matters were not avallable to someone authorised to
provide legal advice on behalf of the department and that adequate clearance procedures
were not in place to prevent what amounted to incorrect advice to be released.

When we did receive the department’s response to our investigation we were advised that
SIEV Lambeth’s passengers had been taken by an Australian Customs vessel through the
waters of Ashmore Lagoon (which was then a place excised from Australia’s migration zone)
for the purpose of rendering them as offshore arrivals and thus subject to the s 46A bar and
transfer to a Regional Processing Centre. However it appeared this information was not
recorded in the department’s records for these IMAs and it required the department to
undertake an analysis of the ship’s log to confirm that this had in fact happened.

1 Australla’s mainland was excised from the migration zone on 20 May 2013

Page 10f 12




Disclosed under FOI

Commonwealth Ombudsman—Department of Immigration and Border Protection:
Investigation into the processing of asylum seekers who arrived on SIEV Lambeth in

April 2013

The Ombudsman makes two recommendations in this report:

Recommendation 1

That the department review the information that was recorded for persons arriving on
board SIEV Lambeth and identify any shortcomings in the scope and manner of the
information recorded and ensure that all relevant information is available to all
departmental officers who have a reasonable need for access to it.

Recommendation 2

. That the department consider any learnings from this review and apply these to its systems
more broadly where appropriate,

Department’s response

The department responded to the amended draft report on 6 January 2017, This response is
at Attachment A. The department advised of an apparent error in the draft report relating to
the interpretation of offshore and onshore arrivals. The report has been amended at

paragraph 1.5 to reflect this.
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Commonwealth Ombudsman-—Department of immigration and Border Protection:
Investigation into the processing of asylum seekers who arrived on SIEV Lambeth in

April 2013
PART 1— INTRODUCTION

Background

1.1 This report is the result of an engoing investigation into aspects of the processing of
claims for protection for people who arrived in Australia aboard SIEV Lambeth In April 2013,

1.2 In July 2015 the Ombudsman’s office identified apparent errors in the assessment of
individuals’ claims for protection as part of its statutory reporting obligations under s 486 of
the Migration Act 1956 (the Act) to report on the circumstances of people who have been
detained for more than two years. .

1.3 This office sought information from the department to clarify our understanding of
this situation on a number of occasions. Some of the responses to these queries were late,
incomplete or contradictory. The department’s inability to provide adequate responses to
these requests in a timely manner led to the Ombudsman commencing an own motion -
investigation in December 2015 and made a formal request to the department for
information under s 8 of the Ombudsman Act 1976,

1.4 There were 22 boats which arrived in Australian waters between 13 August 2012
and 20 May 2013 with 1367 IMAs seeking protection. This Investigation has focussed on SIEV
Lambeth, as a representative example of the entire cohort.

Legislation

15 People who arrive in Australia and claim protection are assessed as either onshore
(also known as direct entry} or offshore arrivals. A person classified as either an offshore or
onshore arrival has, regardless of their classification, arrived inside the migration zone.,
However any unlawful non-citizen who arrives at an excised offshore place (which is still part
of and within the migration zone)} cannot apply for a visa without the permission of the

Minister given verbally.

1.6 An individual’s detention under s 189 of the Act is not directly relevant to their
status as offshore entry persons. Detention under section 189(1) or 189(3} is dependent on
when and where an individual is detained, that is onshore or offshore.

1.7 There have been a number of changes in recent years to the legislation that applies
to people who arrive in Australia by boat and wish to lodge a claim for protection. In
August 2012 an Expert Panel recommended, inter alia, that regional processing capacity be
developed on Nauru and Manus island to process all unauthorised maritime arrivals,

1.8 This recommendation was accepted by the government and it was subsequently
legislated that all people arriving by boat at locations excised from Australia’s migration zone
from 13 August 2012, Including Christmas Island, would be subject to detention and
processing of their claims for asylum at a Regional Procassing Centre {RPC). At this time,
people who arrived by boat on Australia’s mainland were regarded as being onshore arrivals.

1.9 In practice, the majority of boats containing asylum seekers have arrived at
Christmas Island, elther by sailing there directly, or being intercepted by Australian naval or

2 This paragraph of the draft report has been amended based on information provided by the
department.
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Commonwealth Ombudsman—Department of Immigration and Border Protection:
Investigation into the processing of asylum seekers who arrived on SIEV Lambeth in

April 2013
Customs vessels and directed there under escort, In some instances where boats were

located at sea and deemed unseaworthy the passengers were transferred to Australian
vessels and then taken to Christmas Island or in some instances to the Australian mainland,

1,10  On 20 May 2013, changes to the Act excised the Australlan mainland from the
migration zone, meaning that anyone arriving on the Australian mainland by boat would be

treated as being an offshore entry person.
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Commonwealth Ombudsman—Department of Immigration and Border Protection:
Investigation into the processing of asylum seekers who arrived on SIEV Lambeth in

April 2013 )
PART 2— OMBUDSMAN’S INVESTIGATION

2.1 The Ombudsman Is required under s 4860 of the Act to report on all persons who
have been in immigration detention for two years, and then every six months thereafter
until the person is released from detention.

2.2 The Ombudsman undertakes this function using a variety of sources of information,
including, for example, reports provided by the department under s 486N of the Act, medical
information provided by International Health and Medical Services, details of court or
tribunal proceedings, Interviews with detainees, and information provided by legal
representatives, family members, advocates and other interested parties.

2.3 In July 2015 in exercising Its statutory reporting role, this office became aware of
apparent inconsistencies in information provided by the department in s 486N reports In
relation to certain people who had arrived in Australia by boat and claimed they were owed
protection. This was based on our understanding of the relevant legislation, in particular the
apparent nexus between the application of s 46A and a person being detained under either

s 189(1) or s 189(3) of the Act.

2.4 SIEV Lambeth arrived in Australian waters in April 2013, It was our understanding
that all of the passengers were transferred to Australian Customs Vessel Ocean Protector,
and were then taken directly to Darwin. If this were the case they would have been classified
as onshore arrlvals and not subject to the s 46A bar and transfer to an RPC,

2.5 When we first received s 486N reports from the department for IMAs who had
arrived on SIEV Lambeth it was noted that some of the passengers were detained onshore
under s 189{1}, with others detained offshore under s 189(3).

2.6 We first asked the department for information about the individuals who had
arrived on SIEV Lambeth in September 2015 in an attempt to clarify what appeared to be
inconsistencies in the way in which they had been processed when taken Into immigration

detention.

2.7 Most individuals who arrived on SIEV Lambeth were detained under s 189(1) on
22 April 2013 in Darwin, The department provided this office with a copy of legal advice
dated 27 August 2015 confirming that these individuals were properly detained as onshore

arrivals under s 189(1).

Of particular interest, and relevance to this investigation, in this advice was the statement:
“The intention was to take these individuals to Ashmore Island and then onwards to
Christmas Island, However, because of various operational reasons and based on the
evidence that you have, the individuals were taken to Darwin instead, | understand that
there is no evidence [emphasis added] that the individuals were taken to Ashmore or

Christmas Island.”
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2.8 This advice also stated unequivocally that “Although the 138 individuals entered
Australia on 22 April 2013 and became unlawful non-citizens because of that entry, they did
not enter at an excised offshore place. Therefore they would not be offshore entry persons
under s 5{1) of the Act”.3 This would mean they were not subject to the s 46A bar.

2.9  Two individuals from this boat were detained under s 189(3) as offshore arrivals. We
asked the department to explaln why these two persons were detained under a different
section of the Act from the rest of the passengers and were advised that they had in fact
been detained under s 189{1) and that our office had previously been incorrectly advised of
their detention under s 189(3).

2.10 At various times between June and September 2015, as advised to the Ombudsman
by the department in individual s 486N reports, the passengers detained onshore were
referred to the Minister for consideration to lift the bar under s 46A to allow them to lodge a
temporary visa. This was the apparent contradiction we ldentified as our office was of the
understanding that s 46A did not apply to those detalned onshore,

2,11  On 14 January 2016 our office submitted a number of questions to the department
under s 8 of the Ombudsman Act 1976 to clarify the issues surrounding the arrival and
detention of the passengers on SIEV Lambeth,

2.12  The department did not provide a response within the agreed 28 days and so based
on the information we had at hand, a draft report was prepared and on 31 March 2016 was
sent to the department for comment.

2,13 The department responded to the s 8 request on 19 April 2016. This response was
the first time our office was made aware of what had actually transpired with the passengers
on SIEV Lambeth. The department advised that a small number of passengers whao required
medical treatment were brought directly to Darwin by a naval vessel, HMAS Childers. These
individuals were hot subject to the s 46A bar as they entered the migration zone in Darwin
and were classified as ‘direct entry arrivals’,

2.14  The remainder of the passengers were transferred to Australian Customs Vessel
Ocean Protector which then salled westwards for two days to Ashmore where the ship
transited through Ashmore Lagoon. At this time Ashmore and its associated waters were
excised from the Australian migration zone. It was this action of transiting the IMAs through
Ashmore Lagoon that rendered these IMAs as offshore entry persons. Ocean Protector then
sailed to Darwin where the IMAs were disembarked and taken into immigration detention.

2.15  Transiting these passengers through Ashmore Lagoon was done for the specific
purpose of rendering them offshore arrivals and thus subject to the s 46A bar and transfer to

an RPC.

2,16 It is noted that a reason for the delay in the depariment’s respanse is that it did not
have Information on hand in its computer systems that was able to confirm that the IMAs
were taken to Ashmore, The department had to request copies of the Ocean Protector’s ship
log to verify that the IMA’s had heen taken to Ashmore.

3 Our office was subsequently advised that this legal advice was incorrect and was based on
information that was available to the legal officer at the time the advice was prepared.
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2,17  The department’s response clarified a number of points, including that being subject
to the s 46A bar depended on a person arriving in Australia at a place excised from the
migration zone, Further, their subsequent detention related to the location they were
detained, irrespective of where they first entered the migration zone,

2.18  Our office was then satisfied that the passengers from SIEV Lambeth had been
properly processed, both in terms of being subject to the s 46A bar and in being detained
under the correct section of the Act.

'2.19  Inthe draft report, the Ombudsman made two recommendations:

Recommendation 1

That the department undertake a detalled evaluation of all asylum seekers who
arrlved in Australian waters between 13 August 2012 and 20 May 2013 and were
detained on the Australian mainland in Darwin and other locations, to ensure that
they were detained under the correct section of the Act and that if they are
determined to be onshore arrivals they are assessed as such.

Recommendation 2

For those individuals who have been incorrectly assessed as being subject to the

s 46A bar, or incorrectly detained as offshore arrivals, the department should
undertake the necessary steps to expedite the processing of their claims for
protection, mitigating any consequences of them having been incorrectly detained
or improperly assessed as belng subject to the s 46A bar.

2.20  Inits response to the draft report, the department advised that recommendation 1
was agreed, with the department initiating a review of IMAs on board SIEVs which arrived
between 13 August 2012 and 20 May 2013, as an assurance activity to gauge whether all
were processed correctly under the Act. The review will assess whether IMAs were correctly
assessed as an ‘offshore entry person’ or a ‘direct entry arrival’,

2.21  Recommendation 2 was noted, as based on detailed assessments, the department
was vet to identify an individual who has been incorrectly assessed as being subject to the
bar imposed by s 46A of the Act, or incorrectly categorised as an offshore entrant,

2.22  The department advised it will notify the Ombudsman if it identifies any processing
errors for this cohort of IMAs. Mitigation strategles or remedial actions would be developed
in respect of these Individuals based on their particular circumstances.

2.23  We subsequently asked the department for further confirmation that transiting
persons through Ashmore Lagoon did in fact render them as offshore arrivals. The
department provided legal advice that confirmed this is the case, and also explained how the
geography of places such as Ashmore and Christmas Island affects the boundaries of the
migration zone as it applies to these locations.
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Investigation into the processing of asylum seekers who arrived on SIEV Lambeth in

April 2013
PART 3— CONCLUSIONS AND RECOMMENDATIONS

3.1 When our office first asked questions of the department to clarify these issues we
were not able to get a response that provided all the relevant information. Further, had we
received the response to our formal investigation in a more timely manner it would have
influenced the content of the draft report we provided to the department

3.2 fFor example, in the response to the first questions we asked about the IMAs on SIEV
Lambeth, the department made no reference to the fact that they had been transited
through Ashmore Lagoon and that this was done to make them offshore arrivals and subject

to the s 46A bar and transfer to an RPC.

3.3 We have received no informatlion to date from the department that explains how
officers responsible for processing the detention of SIEV Lambeth’s IMAs knew that they
were offshore arrivals because they had been transited through Ashmore Lagoon, yet such
information was not available to departmental officers (including legal officers) who were
tasked with providing responses to this office’s inguiries. In fact it was explicitly stated in the
initial legal advice provided to this office that there was no evidence that SIEV Lambeth’s

IMAs were taken to Ashmore.

3.4 While it was initially the view of this office that those persons arriving on board SIEV
Lambeth had been incorrectly assessed as being subject to the s 46A bar, we now accept
that this is not the case, and that by being transited through the waters of Ashmore Lagoon,
they were then made offshore arrivals. They were then subsequently detained in Darwin
under the correct section of the Act,

3.5 It Is acknowledged that since arrivals of IMAs by boat to Australia have at this point
in time ceased, and with the excision of the Australian mainland from the migration zone,
the circumstances that led to the SIEV Lambeth situation are unlikely to be repeated.

3,6 However it Is the view of the Ombudsman that such systemic failings in properly
recording all relevant data can manifest themselves in other situations and it is the
department’s responsibility to ensure that its systems and processes are robust and are able
to properly support all departmental officers in exercising their duties.

3.7 The Ombudsman makes two recommendations In this report:

Recommendation 1

That the department review the information that was recorded for persons arriving on
board SIEV Lambeth and identify any shortcomings in the scope and manner of the
information recorded and ensure that all relevant information Is available to ali
departmental officers who have a reasonable need for access to it.

Recommendation 2

That the department consider any learnings from this review and apply these to its systems
more broadly where appropriate.
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Attachment A

Department’s response

#
; L+
% ,}ﬁ\. N Ausiratint Government

PRI Department of Tmigration
and Border Protection

DEPUTY SECRETARY

06 January 2037

Mr Colin Neave
Commonwealth Ombudsman
GPO Box 442

Canberra ACT 2601

Dear Mr Neave,

Thank you for the opporiunily to provide comment on your amended draft owp mofion report,
*Investigation into the processing of asylum seekers who arrived on the SIEV Lambelh In Aprit
2013', which was sent lo the Department of Immigration and Border Protection (the
Department) on 21 November 2018,

DIBP comments in respect of the Gommonwealth Ombudsman draft report

Processing of persons on board SIEV Lambeth .

| am pleased the amended draft report recognises that the persons from the SIEV Lambath
were propesly pracessed under the Migration Act 1958 (the Act).

In particular, the Depariment notes you are satisfied that those persons who arrived in Auslralia
on board the SIEV Lambeih and who were subsaquenlly transferred to Darwin in ACV Ogean
Proteclor were correclly Identified as offshore entry persons, that sectlon 46A of the Act applied
lo these persons, and that saction 46A acled to prevent those persons from making a valid visa

application.

Incomplete recording in departmental systems

in considering the broader conclusions and recommendations of the report, it is important to
note the complex environment in place at the time of the SIEV Lambeth's arrival and, more
generally, over the perlod between 13 August 2012 and 20 May 2013,

With the coming into effact of the Mligralion Legisiation Amendment (Reglonal Processing and
Other Measures) Act 2012 on 18 August 2012 the Depariment needed (o Inmediately eslablish
a complex operational framework.

For example, the Department faced immense prassure o simultaneously manage the arrval of
several thousand asylum seekers arriving by boat, operationalise the lagistics for the reglonal
processing centres and manage the Immigration detention network in Australia.

In this high-tempo environment, the Depariment was required fo make decisions on complex
and high risk matlers affecting how and where a person's claims for protection would be
considered,

6 Chan Stresel Belconnen ACT 2617
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The Department acknowledges the comments contained in the report relating to the mposition
of the s 46A bar on persons arriving betwaen 13 August 2012 and 20 May 2013, In particular
that there is ‘an absence of any central Integrated repository of all relevant information that
pertained to Individual IMAs’ and relevant persons not having access to all relsvant information.

The Department considers it important to note in this context that at the relevant time multiple
agencies including ADF, the then Customs, the Department and others were tasked by
Govermment to respond in cooperation to the Issue of asylum seekers arriving unlawfully by
boat.

Officers of this Department do hot, as a matter of usual practice, have direct access to the
operatlonal records, including ships logs, of those agencies which intercepted SIEVs al sea and
moved those persons found onboard. Such Information was not, as a matter of usual practice,
provided to the Department in connection with the transfer Into immigration detention of those
unlawful non-citizens located onboard SIEVs and was therefore not recorded In departmental
IT systems,

Immediate and subsequent remedial action taken by the Department

When you first ralsed these serlous matters In your Initial report, the Department established a
management initiated review to Identify any shortcomings in the processing of persons who
arrived by boat between 13 August 2012 and 20 May 2013, including those on SIEV Lambeth.
The Department engaged the services of an independent extemal contractor, Emst and Young,
to undertake this review.

Four SIEVs were selected for review, SIEV Lambeth and three other vessels randomly chosen
by Emst and Young, as a representative sample of all SIEVs arriving within the relevant time
period. The objective of the review was to establish whether persons arriving on these vassels
were processed in accordance with the Department’s legislative requirements and to {dentify
any gaps or risks in the process undertaken.

The conclusion of the independent review being that the Department dealt with those persons
onboard SIEV Lambeth consistent with the requirements of the Migration Act 7958. That is,
those persons were correctly categotised by the Department according to thelr place of arrlval
and there were no adverse implications for the SIEV Lambeth cohort of persons,

The review is now examining all persons who arrived on vessels over the period 13 August
2012 and 20 May 2013. The Department will use the conclusions of the completed review to
identify mitigation strategies and develop remedial measuyres for any individuals whose
outcoimes may have been negatively affected by the incorrect application of the s 46A bar.

We are committed to embedding any improvements identified as part of the review and io
ensuring corporate knowledge of these matters is retalned.

References to excision from the Migration zone

The Department disputes the interpretation in the draft report as to the legal effect of the
excising legislation. In this context the Department draws the Ombudsman’s attention to
paragraphs 1.6 and 1.7 of your draft report,

if the Department has undersfood them correctly, those paragraphs appear to explain the
distinction between an offshore and onshore arrival as tuming on whether a person arrives at a
location outside or inside the Migration zone. This Is incorrect.

The Department offers that tha legal effect of the Migratlon Amendment (Excislon from
Migration Zone) Act 2001, and similar subsequent amendments, Is, despite the use of the term
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‘exclsion from the migration zone', not to remove any place or installation from the Migration
zone; but rather 1o prevent arrival in such places by an unlawful non-cltizen giving rise to en
ability of that untawful non-citizen to make a valid application for any visa. This is clear from the
qualifying words, ‘for the purposes of limiting the abllity of offshore entry persons to make valid
visa applicafions’ appearing In the Migration Act definition of excised offshore place. Section
46A was inserted Into the Migration Act at the same tims 1o give effect to this qualified Intent,

in stralght forward terms, a person classified as either an offshore or onshore arrival has,
regardless of thelr classification, amived inside the Migration zone. However any unlawful non-
citizen who arrives at an excised offshore place (which Is still part of and within the Migration
zone) cannot apply for a visa without the permission of the Minister given personally.

References fo ‘Ashmore Island’

The Department draws your attention to the various references ta Ashmore Island made in the
draft report and notes that such references are incotrect. There Is no Ashmore Island within
Australia’s maritime jurisdiction and as such references to such'a place are likaly to be legally

incorrect.

The geographical area concemed Is propetly called the Territory of Ashmore and Carller
Islands. ‘Ashmore’ is a reference to Ashmore reef which encloses East, West and Middle

Islands and the Ashmore lagoon,

Departmental comments in respect of the Commonwealth Ombudsman
recommendations
The Department’s responses to the recommendations are at attachment A,

If you would like to further discuss our responge to the amended draft own motlon report,
please contact Ms Lisa-Ann Howgego, Asslstant Secretary, Audit and Assurance Branch, on 02

6264 2022

Yours sincersly

- L/\,L,/\_/\~
Q __Jeriet Connell

Chief Operating Officer
Deputy Secretaty, Corporate

& January 2017
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Attachment A: DIBP Response to the Commonwealth Ombudsman recommendations

Racommendation 1

That the Depariment review the informalion thal was recorded for persons amving on board
SIEV Lambeth and Identily any shortcamings in the scope and manner of the information
recorded and ensure that ell relevant informalion Is available i all deparimental officers who
have a reasonable need for access lo i,

Deparment's Response: Agreed

The Depariment has reviewsd the Information recorded for persons who arrived on the SIEV
Lambeth and delermined their processing was consistent with the requiraments of the
Migration Act 1958, This treview forms part of the review inlo all persons who arrived by vessel
between 13 August 2012 and 20 May 2013. The conclusions of the review will be used o
ldentify mitigation strategles and develop remedlal measures for any individuals whose
outcomes may have been negatively affected by the Incorrect application of the s 46A bar. '

Recommendation 2
That the Department consider any learnings from lhis review and apply these lo its systems
more broadly where appropriale.

Department's Response: Agraed

The Department Is committed to the development of robust systems and processes that
suppart efficient public administration. Any lsarnings from the review will be used to update or
develop Departmental systems and processes.
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Colin Neave
Ombudsman

through:  Doris Gibb, Acting Deputy Ombudsman

Subject Report to the Department of Immigration and Border Protection on the processing of asylum
seekers who arrived on SIEV Lambeth

Purpose

To seek your approval for an amended draft report on the office’s investigation of the processing of asylum
seekers who arrived in Australia on board SIEV Lambeth.

Background

1. The office commenced a formal investigation in September 2015 into the processing of asylum seekers
who arrived on SIEV Lambeth after what appeared to be inconsistencies in the information provided by the

department under s 486N.

2. The department did not respond to the request for information by the due date and a draft report was
issued based on the information we had at hand.

3. When the department did respond to the s 8 request after the draft report had been provided, it
became apparent that our understanding of the relevant legislation was not correct. However it was not
until we subsequently received the response to the draft report that we were able to obtain a complete

picture of what had transpired with SIEV Lambeth’s IMAs,

Issues

4. The first draft report was incorrect in that it presumed that the SIEV Lambeth’s IMAs were incorrectly
assessed as being offshore arrivals even though they were detained on Australia’s mainland.

5. Howeverthe department’s response has revealed serious shortcomings in its record keeping with there
apparently being no records available to departmental officers that indicated the IMAs were taken by an
Australian Customs vessel to Ashmore Island for the purpose of rendering them offshore arrivals and thus
subject to the s 46A bar and being subject to transfer to a Regional Processing Centre.

6. The focus of the draft report has now shifted to acknowledge the IMAs were correctly processed but the
department’s record keeping has been inadequate, resulting in both incorrect and delayed responses to our
office, as well as highlighting the reason for the IMAs being taken to Ashmore Island.

POSTALINDUSTRY OMBUDSMAN @ PRIVATE HEALTH INSURANCE OMBUDSMAN O OVERSEAS STUDENTS OMBUDSMAN
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7. ltis now intended to send an amended draft report to the department for further comment.

Recommendation

8. ltis recommended that you:

Disclosed under FOI

« approve the attached amended draft report for sending to the department for comment.

Nathan Cameron

Manager - Immigration Statutory
Reporting Team

T

Endorsement
Recommendation(s) APROVED/ NOT APPROVED

Colin Neave
Ombudsman
November 2016

Page 2 of 2




	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164

