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Guide to the report
In developing our annual report, we set out to
meet the parliamentary reporting requirements
and to provide information to the community
about the diverse nature of the complaints
handled by our office.
There are a number of target audiences for
our report, including members of parliament,
Australian Government departments and
agencies, other ombudsman offices, the media,
potential employees and consultants, and the
general public.
As some parts of the report will be of more
interest to you than others, you can read this
page to help work out which parts will be more
useful. Each part is divided into sub-parts.

Ombudsman’s review and
organisation review
Includes the Commonwealth Ombudsman’s
review and organisation overview. The review
is an executive summary of the principal
developments affecting the office’s work during
the year and its more significant achievements.
The overview outlines the office’s role,
responsibilities, outcome and output structure
and organisational structure.

Performance review and
management and accountability

administrative problems across government
agencies. We provide an overview of the
office’s engagement with agencies and the
community, with particular examples profiled on
feature pages throughout the report. Heads of
departments and agencies are provided with an
opportunity to comment on draft sections that
relate to their organisation. The final content is
a decision for the Ombudsman.

Appendixes and references
The appendixes include freedom of information
reporting; a list of papers and presentations
by staff; tables setting out the numbers of
approaches and complaints received about
individual Australian Government agencies; a
list of consultants engaged during the year; and
financial statements. We also include a list of
tables and figures contained in the body of the
report, a list of acronyms and abbreviations, and
the addresses for our offices in each state and
territory capital city.

Contacting the Commonwealth
Ombudsman
Enquiries about this report, or the information
in it, should be directed to the Director of
Public Affairs, Commonwealth Ombudsman. If
you would like to make a complaint, or obtain
further information about the Ombudsman:

Details performance against the office’s one
outcome and planned performance, comments
on the office’s management and accountability
arrangements, and summarises our engagement
with various stakeholders.

Visit:

Agencies review and engagement

Fax:

02 6276 0123

Focuses on particular issues that arose in
investigating complaints about individual
agencies, provides examples of the diversity
of complaint issues about government, how
the Ombudsman’s office helped people to
resolve their complaint issues, and general

Email:

ombudsman@ombudsman.gov.au

5th Floor, 14 Childers Street
Canberra City

Write to: GPO Box 442, Canberra ACT 2601
Phone: 1300 362 072

Website: www.ombudsman.gov.au
The Commonwealth Ombudsman Annual Report
2009–10 is available on our website.
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Foreword
This past financial year has been one of change
for the office. The office prepared for another new
jurisdiction, the Canberra office moved to new
premises, and we lost both the Ombudsman and
one of the Deputy Ombudsmen.
Change is a fact of life in the modern bureaucracy,
and that is a good thing. Over the past seven
years that I have worked here we have seen a
constant renewal of the office, new structures,
new reporting, a new case management system,
new procedures, new jurisdictions, significant
staff turnover, and new IT and work systems.
This change has allowed the office to remain
highly relevant in a changing world, to adapt to
a changing bureaucratic environment, changing
government priorities, and changing expectations.
At the same time every change encompasses
some loss. This is most starkly evident in the
loss of Prof John McMillan AO from the role
of Commonwealth Ombudsman, as he moves
to a new challenge to become Australia’s first
Information Commissioner. During John’s tenure
the office has gone from strength to strength.
Staffing has increased along with a substantial
increase in roles and functions. I believe that
this growth reflects the confidence that the
government has in the office as a key element
of Australia’s accountability framework. It also
reflects the success of the office in managing
complaints and making a productive contribution
to improving the quality, equity and efficacy of
government administration.
The large increase in the number of ‘own motion’
investigations that the office undertakes reflects
a broader move across the work of the office,
towards finding solutions and fixing problems,
rather than laying blame or simply identifying
error.
John McMillan has led this change for the last
seven years and his term as Ombudsman is
sure to be assessed as one of outstanding
achievement. At the same time John has, himself,
always emphasised the need for renewal and
fresh approaches, even in the leadership of the
office. I strongly support the idea that an office
needs regular changes of leadership if it is to

Photo credit: Norman Plant

continue to be at the leading edge of reform and
improvement. New ideas, attitudes and directions
are to be welcomed, not feared.
Unfortunately, John’s departure was not as
smooth a transition to new leadership as it
might have been with the almost simultaneous
departure of Dr Vivienne Thom in April 2010
(tenure March 2006–August 2010), the other
Deputy Ombudsman. Vivienne’s deep and
extensive public service experience balanced
John’s administrative law expertise and strategic
vision. While Vivienne is sure to make an
outstanding contribution as the Inspector-General
of Intelligence and Security, she will be sorely
missed from the team at the Ombudsman’s office.
Despite these changes the future of the office
is sound. The staff and senior leadership team
represent the highest levels of capacity, integrity
and commitment. This report attests to the strong
contribution that the office makes while providing
a platform for the new Ombudsman to bring
change. This will enhance the office’s capacity to
continue to adapt and reform itself as the context
in which it works changes.
The office remains a key part of the accountability
framework for the Australian Government. It has
been an immensely rewarding privilege to have
been Deputy Ombudsman for seven years and to
finish my career filling the role of Commonwealth
Ombudsman.
Ron Brent
Acting Commonwealth Ombudsman
March 2010–June 2010
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A last word ....
In March 2010, after seven years as
Commonwealth Ombudsman, I left to take
up a new position as Australian Information
Commissioner. Much of the activity described in
this Annual Report for 2009–10 occurred during
my final year as Ombudsman. I welcome the
opportunity to add a few words to the report.
It was a special honour to head an office that
enters a fourth decade of helping people and
improving government. Four groups that I
would like to acknowledge have contributed in
different ways to maintaining that tradition.
The first are members of the public—tens
of thousands each year—who approach
the office for assistance. Public faith in the
Ombudsman’s office is essential to its credibility
and effectiveness in persuading government
agencies to provide remedies and to improve
administrative processes. Government is
strengthened when people are prepared to
question decisions that concern them. The
right to complain has more substance when
it is regularly exercised.
Next are the government agencies that with
few exceptions worked cooperatively and
respectfully with the Ombudsman’s office to
resolve complaints and facilitate investigations.
It can be uncomfortable and distracting
for agencies to give priority to resolving
individual complaints when there are strong
and competing pressures to complete other
work set by government. It is reassuring
that agencies generally accept that effective
complaint resolution is an element of their
obligation of public service. A key achievement
of the ombudsman institution is that it can work
with agencies while holding them publicly to
account. Agencies play an equal role in crafting
that subtle relationship.
A third group that has lent strong support are
other ombudsman offices in Australia and the
Pacific region. A vibrant network now exists
of parliamentary and industry ombudsman

Photo credit: Arthur Mostead

offices that regularly share ideas and work
together on joint projects. This mutual
assistance has enhanced the effectiveness of
individual offices and raised the profile of the
ombudsman institution. Far more attention is
now paid within government to the vital role of
ombudsman and similar oversight agencies in
the accountability and integrity framework of
government.
Lastly, I make special mention of the wonderful
professional support and commitment I
received from Commonwealth Ombudsman
staff during my term. I was particularly struck
by the growing interest among officials
across government to work in an independent
complaint agency during their career in public
service. Dealing first hand with enquiries and
grievances from members of the public gives a
different perspective on government. My belief
is that all public servants should engage in that
role at some time in their career. I commend the
Commonwealth Ombudsman staff who shared
that belief over the last seven years.

Prof John McMillan AO
Commonwealth Ombudsman
March 2003–June 2010
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Feature
Working with others
From road shows and fair days, to conferences
and roundtable discussions, our staff were
involved in 109 outreach activities across all
states and territories in 2009–10.
We spoke to more than 34,000 people directly,
which represents a 22% increase on the
previous year. This growth in our connectedness
was made possible by working collaboratively
with other ombudsman and community
organisations.
In NSW, our office is an active member of JOIN
(Joint Outreach Initiative Network), the Good
Service Forum and WISH (Woolloomooloo
Integrated Services Hub).
In Western Australia we work with the
WA Ombudsman, Freedom of Information
Commission and the Office of Health Review
to deliver the Regional Awareness and Access
Program, taking a road show of our services to
regional and remote centres of this vast state.
Our Adelaide, Perth, and Hobart offices are
co-located with the state Ombudsman. Our
Brisbane office is physically co-located with

Commonwealth Ombudsman staff at the Lunar New Year Festival

the Queensland Ombudsman and various
state government agencies concerned with
anti-discrimination, community health and
the welfare of young people. In 2009–10 we
shared in the development of an inter-agency
complaint portal (www.complaints.qld.gov.au)
and an information brochure translated into 15
languages. These are called It’s OK to complain,
and aim to improve community awareness and
understanding of our services.
The Commonwealth Ombudsman is a member
of the Australian and New Zealand Ombudsman
Association (ANZOA). Teaming with other
ANZOA member agencies, our office presented
outreach stalls at 17 universities and technical
colleges in the first semester of the 2010
academic year.
For many reasons collaboration makes good
sense—book marks profiling both our office
and state ombudsmen is a positive example.
It addresses scarce resourcing and helps to
build a strong community of practice within
the broad network of complaint-handling and
accountability agencies.

Chapter 1
Ombudsman overviews
Ombudsman’s
review
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Ombudsman’s review
One of the primary functions of the
Ombudsman’s office is to handle complaints
and enquiries from members of the public about
government administrative action. The aim is to
promote fairness and accountability by fostering
integrity and legislative compliance in agency
administration.
For a history of the office of the Ombudsman
and a summary of its role and structure in
Australia, see Chapter 2.

Complaints
In 2009–10 we received 37,468 approaches
and complaints, 18% less than last year. With
18,313 (49%) of all approaches within the
Ombudsman’s jurisdiction, there continues to
be pressure on organisation resources from
the substantial number of out-of-jurisdiction
approaches and complaints received—51% or
19,155 for 2009–10.
The top five agencies for numbers of complaints
were Centrelink (28%), Australia Post (14%),
Child Support Agency (12%), Australian
Taxation Office (10%), and the Department of
Immigration and Citizenship (9%).
During the year we dealt with approaches and
complaints about more than 150 Australian
Government agencies, up 30 agencies on the
previous year. We investigated 4,489 separate
complaints, compared to 5,233 the previous year.
As in 2008–09, we again identified some agency
error or deficiency in 10% of the complaints
investigated. We also identified one or more
remedies in 71% of the complaints investigated,
marginally lower than the previous year.
Seventy-seven per cent of all approaches and
complaints were dealt with within the first
month, a 3% improvement over that achieved
in 2008–09, arresting a five-year decline in
timeliness. This should be noted in the context
of a decrease in complaints received. There was
an increase in the number of open complaints at
the end of 2009–10, compared with a decrease
in the previous financial year.

Compliance auditing
The Ombudsman is responsible for inspecting
the records of law enforcement and other
agencies concerning their use of statutory
powers that enable telecommunications
interception, access to stored communications,
use of surveillance devices and controlled
operations. The agencies include the Australian
Federal Police (AFP), the Australian Crime
Commission (ACC), some state and territory law
enforcement and integrity agencies, and some
other enforcement agencies. The purpose of the
inspections is to ensure statutory compliance
and the adequacy and comprehensiveness
of records. This contributes to the integrity of
those enforcement activities.
During 2009–10 we carried out 31 inspections,
one more than in 2008–09. We inspected the
records of 16 different agencies, compared to
15 in 2008–09. This included eight inspections
of the AFP, seven of the ACC, three of the
Australian Customs and Border Protection
Service, two of the Crime and Corruption
Commission, and one inspection each of 10
other agencies.

Promoting good
administration
Apart from dealing with individual complaints
and inspecting records for statutory compliance,
the Ombudsman’s office promotes good
administration through a variety of other methods.
In 2009–10 we released 19 reports on own
motion and major investigations. These covered
areas as diverse as visa applications, quarantine
measures, police investigations, child support,
accessing government information, tax office
powers, asbestos surveys and lost passports.
During the year we released three e-bulletins.
These described recent case studies of finalised
complaints from which lessons could be drawn
for a wider audience. We also expanded on work
in the previous year, producing additional fact
sheets and publishing the Better practice guide
to managing unreasonable complainant conduct.
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In addition, we made 11 submissions to
Parliamentary inquiries, 10 other submissions to
major reviews and released one issues paper.

Engagement
Our engagement with regional ombudsmen
and partners continued to strengthen this year.
Our work in the region is funded by AusAID,
and we were pleased that the success of
our engagement was recognised by AusAID
committing to future funding in two main areas:
• a four-year funding agreement for activities
to support the consolidation of the Pacific
Ombudsman Alliance, which was launched
in 2008
• a two-year agreement for our twinning
program with the Ombudsman Commission of
Papua New Guinea (OCPNG), guaranteeing our
activities with the OCPNG until the end of 2011.
We were also pleased to host the 25th
annual meeting of the Australasia and Pacific
Ombudsman Region. We held this meeting
concurrently with the first annual general
members’ meeting of the Pacific Ombudsman
Alliance. (See Regional engagement with the
Pacific feature on page 138).

Internal management
During 2009–10 we further refined our work
practices, continuing to draw in part on the
results of a client satisfaction survey conducted
late in 2007–08 and on detailed analyses
conducted by our business improvement team.
Some of the main changes were:
• revision of our five category complainthandling structure and administrative
deficiency workflow
• introduction of a quality assurance
audit panel to complement other quality
assurance processes
• development of a new approach to handling
requests for reviews of our decisions

• mapping of office work flows to assist in
learning and development opportunities for
staff and the evaluation of business practices.
A collective agreement between the office and
the Community and Public Sector Union came
into effect for the period December 2008–
30 September 2010. Discussions on a new
enterprise agreement were commenced before
the end of the financial year.
One objective of our human resource
management is to extend the average time
of tenure with the office. This will lead to the
efficiencies that arise from lower staff turnover,
increased corporate knowledge, and improved
consistency and effectiveness of our core
business activities.
In 2009–10 the office’s operating revenue was
$20.338 million and operating expenses were
$21.458 million, resulting in a deficit of $1.120 million.
This was funded from accumulated surpluses.
The office received an unqualified audit opinion
on its 2009–10 financial statements.

Year ahead
The office faces an exciting time in the coming
year with the appointment of a completely new
Executive—in particular a new Ombudsman.
Each occupant of this position has brought their
own talents, expectations and plans to the office
which has, in turn, taken new directions.
New functions for the office will also bring
challenges and opportunities. In April 2010,
the Council of Australian Governments
(COAG) agreed that as part of the National
International Student Strategy, from 1 January
2011, international students would have access
to an independent statutory complaints body.
In the instance of a complaint or education
provider not being covered by a state’s
statutorily independent complaint mechanism
(for example a private education provider), the
Commonwealth Ombudsman would act as the
external complaint mechanism.
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In June 2010, the Education Services for
Overseas Students Legislation Amendment
Bill 2010 was introduced to the previous
Parliament, and was designed to give effect to
the COAG agreement. The Bill is expected to be
reintroduced to the Parliament in late 2010.
The Territories Law Reform Bill 2010 introduced
into the previous Parliament proposed a range
of reforms to strengthen the governance
arrangements for Norfolk Island, including
applying Commonwealth administrative law
accountability and oversight mechanisms. As
part of these, the Bill would have enabled the
Commonwealth Ombudsman to assume the
function of the Norfolk Island Ombudsman
under Norfolk Island legislation. No date has
been provided for the reintroduction of this Bill.

on a whistle blower protection scheme for the
Australian Public Sector agreed to a role for
the Commonwealth Ombudsman to undertake
integrity and oversight functions for the scheme.
Legislation to give effect to the Government’s
response has not yet been introduced into the
Parliament.
Finally, the Building and Construction Industry
Improvement Amendment (Transition to Fair
Work) Bill in the previous Parliament is expected
to be reintroduced into the Parliament in late
2010. That Bill proposed a function for the
Commonwealth Ombudsman in monitoring
examinations by the Fair Work Building
Inspectorate.

The Government’s response to the report
of the House of Representatives Standing
Committee on Legal and Constitutional Affairs

Commonwealth Ombudsman Annual Report 2009 – 2010

Feature
Engaging diversity
Australia has more than 3.1 million people
who speak a language other than English at
home. Languages include the many spoken by
Indigenous Australians and those introduced by
migrants and refugees.
Language diversity enriches our democracy
and communities, but it also requires agencies
including the Commonwealth Ombudsman’s
office to facilitate communication in the many
languages spoken. Our work in the Northern
Territory (NT) led us to pay particular attention
in 2009–10 to two aspects of engaging with
Indigenous Australians – the use of interpreters
by government workers and the accessibility
of government to people who live in remote
communities.
The quality of government communication
was a contributing factor to many complaints
taken during outreach visits to remote NT
communities. There is also a clear need for
agencies to be available when Indigenous
people wish to talk to them – to ask questions
or to seek review. Limited technology in vast
areas of the NT compounds this for both
residents and agencies.

Brisbane Lord Mayor’s 2010 Refugee Welcoming Ceremony

In 2009–10 we promoted our services to
culturally and linguistically diverse communities
by presenting at events including:
•	Brisbane Lord Mayor’s 2010 Refugee
Welcoming Ceremony
• Federation of Ethnic Communities Council’s
2009 national conference
•	ACT Multicultural Festival
•	Bankstown Lunar Festival
• International Students Orientation
Market Days at the Canberra Institute of
Technology
•	Werrington Festival in Werrington County
•	Batchelor Institute of Tertiary Education
Certificate III in written and spoken English
for Indigenous students
• City of Ryde Harmony Day.
These activities and our Indigenous outreach
reinforce the need for each level of government
to recognise and accommodate the information
needs and cultural protocols of Australia’s
diverse population.

Chapter 2
Organisation review
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Organisation review
History
The idea of an ombudsman-like office, to protect
citizens against government mistreatment, is
not new. Such institutions have been around
since the Roman Empire, and in ancient Chinese,
Indian and Islamic societies.
However, the concept of an Ombudsman as an
independent arbiter of disputes between the
citizen and government, enshrined in law and in
the context of the nation-state, is a more recent
development.
The modern form of an Ombudsman office
began in Sweden in June 1809, but more than
a century passed before the next Ombudsman
was created in Finland.
Events surrounding World War II provided
the impetus for the much wider adoption of
0mbudsman functions in countries around the
world. Internationally there was a greater focus
on the protection of human rights and freedoms
following the depredations of World War II.
At the same time, the growth of welfare state
models in many countries meant government
activities expanded in the social and economic
fields, and reached into citizens’ daily lives in
new ways.
This led to an increased desire to protect
citizens from failings and maladministration of
the bureaucracy, beyond that offered through
court processes. Finally, the move towards
independence and democracy in many countries
provided the opportunity to consider alternative
forms of government that included systems of
protection for citizens.

New Zealand became the first English-speaking
country to set up an Ombudsman in 1962. Other
regions establishing ombudsman offices in the
mid to late 1960s included African nations and
the Americas, Pacific islands, United Kingdom,
Canada and the USA.
A host of other countries followed suit in the
1970s: Papua New Guinea, Fiji, India, France,
Spain, Portugal, Austria, Switzerland and many
Asian countries.
Ireland and the Netherlands established
ombudsmen in the early 1980s.The European
Ombudsman (for the EU) began in 1995,
and many smaller Pacific nations have been
exploring options for an ombudsman function in
the Pacific Ombudsman Alliance.
The modern concept of an ombudsman office
has become a worldwide phenomenon. It has
been adopted by countries that are newly
independent, moving to democracy, or that have
had a long tradition of stable government.
The focus and role of various ombudsman
offices will vary, in line with the form of
government and the specific characteristics
of the country. Nevertheless, the growth in
ombudsman offices, and the adoption of
the concept in many other areas of human
endeavour show that it has stood the test of
time.
In some countries the ombudsman office plays
a strong role in the protection of human rights,
while in other countries, such as Australia, a
separate body (the Australian Human Rights
Commission) performs that role.

Denmark and Norway implemented 0mbudsman
systems in the mid 1950s.

Commonwealth Ombudsman Annual Report 2009 – 2010
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The Ombudsman in
Australia
Various state government ombudsman offices
(as well as the Northern Territory) were
established throughout the 1970s in Australia.
The Australian Capital Territory (ACT)
Ombudsman commenced in 1989 when the ACT
became self-governing.
The office of the Commonwealth Ombudsman
commenced operation on 1 July 1977 under the
Ombudsman Act 1976 (Ombudsman Act) and is
presently in the portfolio administered by the
Prime Minister.
The statutory responsibilities of the
Ombudsman have expanded as follows:
• 1981—handling complaints about the
Australian Federal Police (AFP)
• 1982—handling complaints about freedom
of information
• 1983—Defence Force Ombudsman
• 1988—compliance auditing of AFP
and National Crime Authority (now
Australian Crime Commission (ACC))
telecommunications interception records,
with added responsibilities of monitoring
controlled operations in 2001 and auditing
of surveillance device records in 2004
• 1989—ACT Ombudsman
• 1993—Telecommunications Industry
Ombudsman (since transferred to a private
sector Industry Ombudsman)
• 1995—Taxation Ombudsman
• 2005—assessing and reporting on the
detention of long-term (two years or more)
immigration detainees
• 2005—Immigration Ombudsman
• 2005—handling complaints about
Commonwealth service providers
• 2006—Postal Industry Ombudsman

• 2006—compliance auditing of access to
stored communications by the AFP, ACC,
Australian Commission for Law Enforcement
Integrity and other enforcement agencies
(such as the Australian Customs and
Border Protection Service), and the
use of surveillance devices by state
law enforcement agencies under
Commonwealth legislation
• 2006—Law Enforcement Ombudsman,
with a specific responsibility to review the
adequacy and comprehensiveness of the
AFP complaint-handling system.

Role and functions
The office of Commonwealth Ombudsman exists
to safeguard the community in its dealings
with government agencies, and to ensure that
administrative action by Australian Government
agencies is fair and accountable. The
Ombudsman has three major statutory roles:
• complaint investigation: investigating
and reviewing the administrative actions
of Australian Government officials and
agencies, upon receipt of complaints
from members of the public, groups and
organisations
• own motion investigation: investigating,
on the initiative or ‘own motion’ of the
Ombudsman, the administrative actions
of Australian Government agencies—often
arising from insights gained from handling
individual complaints
• compliance auditing: inspecting the
records of agencies such as the AFP and
ACC, to ensure compliance with legislative
requirements applying to selected law
enforcement and regulatory agencies.
The complaint and own motion investigation
roles of the ombudsman are the more traditional
ombudsman roles and make up most of the
work of the office. The guiding principle in an
ombudsman investigation is to examine whether
the administrative action under investigation
is unlawful, unreasonable, unjust, oppressive,
improperly discriminatory, factually deficient,

commonwealth Ombudsman Annual Report 2009 – 2010
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or otherwise wrong. At the conclusion of the
investigation, the Ombudsman can recommend
that corrective action be taken by an agency.
This may occur either specifically in an individual
case or more generally by a change to relevant
legislation, administrative policies or procedures.
A key objective of the Ombudsman is to foster
good public administration within Australian
Government agencies, ensuring that the
principles and practices of public administration
are sensitive, responsive and adaptive to the
interests of members of the public.
The Ombudsman is impartial and independent
and is not an advocate for complainants or for
agencies.
The Commonwealth Ombudsman can consider
complaints about almost all Australian
Government departments and agencies, and
most contractors delivering services to the
community for, or on behalf of, the Australian
Government.
In addition, the Ombudsman Act confers five
specialist roles on the Ombudsman:

• Immigration Ombudsman—dealing with
matters relating to immigration
• Law Enforcement Ombudsman—handling
complaints about the conduct and practices
of the AFP and its members
• Postal Industry Ombudsman—handling
complaints about Australia Post and private
postal operators registered with the Postal
Industry Ombudsman scheme
• Taxation Ombudsman—dealing with
matters relating to the Australian Taxation
Office.
The Commonwealth Ombudsman is also the ACT
Ombudsman in accordance with s 28 of the ACT
Self-Government (Consequential Provisions)
Act 1988 (Cth). The role of ACT Ombudsman
is performed under the Ombudsman Act 1989
(ACT), and is funded under a services agreement
between the Commonwealth Ombudsman and
the ACT Government. The ACT Ombudsman
submits an annual report to the ACT Legislative
Assembly on the performance of the ACT
Ombudsman function.

• Defence Force Ombudsman—handling
complaints by serving and former members
of the Australian Defence Force relating to
their service

Commonwealth Ombudsman Annual Report 2009 – 2010
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Organisation and structure Program and outcome
The national office of the Commonwealth
structure
Ombudsman and the office of the ACT
Ombudsman are co-located in Canberra. The
Commonwealth Ombudsman also has offices in
Adelaide, Brisbane, Darwin, Hobart, Melbourne,
Perth and Sydney.
The Ombudsman and two Deputy Ombudsmen
are statutory officers appointed under the
Ombudsman Act, with one Deputy Ombudsman
position left vacant from March 2010.
Ombudsman office staff are employed under
the Public Service Act 1999 (Public Service
Act). Senior Assistant Ombudsmen are Senior
Executive Service Band 1 staff.

The Portfolio Budget Statements for 2009–10
defined one outcome for the office.
The outcome was:
•

Fair and accountable administrative
action by Australian Government agencies
by investigating complaints, reviewing
administrative action and inspecting
statutory compliance by law enforcement
agencies.

This annual report describes our performance
against this outcome.

Details of the office’s senior executive and their
responsibilities are set out in the Management
and accountability—Corporate Governance
section in Chapter 4 of this report.
Figure 2.1 illustrates the organisational structure
of the Ombudsman’s office.

Figure 2.1: Commonwealth Ombudsman organisational structure and senior
executive at 30 June 2010

Acting Commonwealth Ombudsman
Mr Ron Brent

Acting Deputy Ombudsman
Mr George Masri

Senior Assistant Ombudsmen

Organisational
Support Services,
Chief Finance Officer
and International
Programs
Mr Adam
Stankevicius

Postal Industry
and State Offices
Ms Anna
Clendinning

Social Support,
Child Support
Agency, Indigenous
and Overseas
Students
Ms Fiona BowringGreer (acting)

ACT,
Immigration,
Detention Review
and Legal
Ms Helen Fleming

Defence,
Inspections,
Law Enforcement
and Taxation
Ms Diane Merryfull
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Feature
Connecting with Indigenous
communities
In our engagement with Indigenous Australians
in the Northern Territory we see each community
as unique and, therefore, need to be aware of
factors like the views, needs and history of the
people.
Indigenous Australians rarely lodge complaints
through the usual means. This can be for a
variety of reasons (some of which are currently
being researched), such as complaining is
difficult for them for cultural and/or language
reasons or due to communication technology
limitations. Visits by the Ombudsman’s office
are the only reliable way to provide access to
our complaint services, which is both resourceintensive and costly.
Through consultation with Tangentyere Council,
we heard of a successful internet computer
room in the Papunya community, north-west
of Alice Springs, which offered an alternative.

Residents had set up the computer room to
develop computer skills and increase their
communication networks and access to
services. With help from Tangentyere Council,
the computer room support worker and a local
Indigenous interpreter, we looked into this as
an opportunity for contact with the community
between visits.
This strategy proved effective. We have been
able to discuss issues with complainants via
skype and obtain the help of the computer
room support worker to provide information to
complainants via email.
It helpes these people connect with us, and
allows us to provide information to them. We hope
to identify similar opportunities in 2010–11, but
note the limited number of communities that
have internet access and system support.

Mrs Mildred Mamarika of the Umbakumba Community Board and now the Indigenous Engagement Officer for Umbakumba, assisted
the Indigenous Unit during their May visit to the NT Groote Eylandt community. This photo was taken outside the Community Store, a
good place to meet the people.

Chapter 3
Performance review
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Performance review
This chapter summarises the office’s
performance based on the outcomes and
outputs structure set out in the Portfolio Budget
Statements and Portfolio Additional Estimates
Statements 2009–10. It is complemented
by the following chapters to give a more
comprehensive view of the range of outcomes of
our work:
• chapter 5–Agencies overview provides
detailed assessments of our work with a
number of agencies in handling complaints
and carrying out inspections and other
activities
• chapter 6–Helping people, improving
government provides examples of the types
of remedies we achieved for individuals and
common themes emerging from our work
where we have helped agencies improve
their administrative practices
• chapter 7–Engagement outlines the way in
which we engage with stakeholders such
as the community, members of the public
agencies, and national and international
partners in promoting good administration.
Feature pages appearing throughout the
report shine a spotlight on the diversity
of engagement activities undertaken
throughout the year.
The Portfolio Budget Statements for 2009–10
defined the outcome for the office, which was:

A financial overview for the office is provided in
Chapter 4—Management and accountability.
Further financial information is in Appendix
6—Agency resource statement and resources
for outcomes and Appendix 7—Financial
statements.

Funding from other sources
The office receives funding from other sources
for two functions.
The office has an agreement with the ACT
Government for services provided by the
Ombudsman as the ACT Ombudsman, and for
complaint handling in relation to ACT Policing,
performed by the Australian Federal Police
(AFP). Detailed information on the outcome of
this work is provided in the ACT Ombudsman
Annual Report, which is submitted to the ACT
Legislative Assembly.
The office also receives funds from the
Australian Agency for International
Development (AusAID) to support the work of
ombudsmen and similar services in Indonesia,
Papua New Guinea and the Pacific Islands
more generally. The services provided by the
Ombudsman contribute to the outcomes that
are the responsibility of AusAID. Performance
measures are contained in the AusAID Portfolio
Budget Statements in the Foreign Affairs and
Trade portfolio. A qualitative description of our
work is provided in Chapter 7—Engagement.

• Fair and accountable administrative
action by Australian Government agencies
by investigating complaints, reviewing
administrative action and inspecting
statutory compliance by law enforcement
agencies.
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Performance at a glance
Table 3.1: Summary of program objective and deliverable performance, 2009–10
Outcome 1: Fair and accountable administrative action by Australian Government agencies
Objective: To continue the current high standards of timeliness and quality in complaint
handling. The office will ensure that its response to new areas of complaints and the increase in
approaches to the office, without allowing current turnaround times for responses to increase.
Deliverable

Outcome

The number of complaints requiring long
periods for resolution will decrease.

The office maintained its high standards of
complaint handling and through its quality
assurance program has enhanced service
delivery.
There has been a some reduction in the time
taken to deal with the most complex and
difficult complaints.

Objective: To continue to deliver reports on the inspections functions (reporting on intrusive law
enforcement powers such as telephone interception) within required time frames and at high
quality, despite increasing use of these powers.
Deliverable

Outcome

Compliance with legal requirements
by agencies in the use of intrusive law
enforcement powers.

Despite the increase in the use of intrusive
powers by law enforcement agencies the
office has maintained its high standards in
delivering constructive and timely reports on
its inspections of the records relating to the
use of these powers.

Inspection reports will identify areas for
improvement.

Objective: To reduce the staff turnover rate and enhance staff training to ensure quality
standards for complaint handling and records are maintained. The office will also ensure the
continued timely and effective resolution of complaints through sound working relationships
with Australian Government agencies.
Deliverable

Outcome

There will be improved public satisfaction with
the quality of services provided by the office.

Staff turnover has declined, resulting in better
returns on investments in recruitment, training
and corporate knowledge of staff.

The quality and timeliness of services of the
office will improve through better front line
service, clearer policies, more consistent
processes, improved recording and better
utilisation of staff skills.

The office has engaged in regular liaison,
meetings and training of agencies. Support
has been enhanced through the provision
of additional fact sheets and guides,
consultation and issues papers.
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Objective: Access for the public to services of the Office of the Commonwealth Ombudsman to
be maintained through targeted outreach and use of all media (such as the internet) to maintain
current high levels of awareness of the office.
Deliverable

Outcome

The office will identify and report on significant
problems in public administration.

The office continued an active program of
outreach and engagement, both with agencies
and broadly in the community. We produced
reports, submissions, presentations and held
our bi-annual national conference bringing
together a broad representation of agencies and
stakeholders.
Ongoing challenges to sustaining access to our
services include maintaining a service to remote
indigenous communities despite the high cost of
doing so, and likewise the challenge in meeting
the demands of the immigration sector as the
number of detainees, and both the number and
geographic spread of detention centres, grows.

Objective: Targeted submissions to parliamentary and government enquiries, to contribute to
debates on key administrative law, accountability and integrity issues in government.
Deliverable

Outcome

Parliament and government agencies will
better understand the Commonwealth
Ombudsman’s role and importance.

The delivery of own motion reports, and
submissions to parliamentary inquiries and other
major reviews has continued the contribution to
improved public administration.
In particular, the following reports examined
systemic administrative problems occurring
across government:
·

Report 11/2009–Putting things
right: compensating for defective
administration—Administration of
decision-making under the scheme for
compensation for detriment caused by
defective administration (CDDA) highlighted
problems in CDDA administration that
included unhelpful legalism by agencies;
a compensation minimisation approach;
unsupportive conduct by agencies; delay
in deciding claims and poorly reasoned
decisions.

·

Report 12/2009–Executive Schemes
highlighted problems arising in financial
benefit and grant schemes that do not have
a legislative basis.

· An Ombudsman Issues Paper—Mistakes
and unintended consequences: a safety net
approach—proposed the need for safety
net discretion powers to be written into
legislation.
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Program key performance
indicators
The work of the Commonwealth Ombudsman in
pursuit its objectives and deliverables is guided
by the following key performance indicators.
Administration of government programs
will be attuned to accountability obligations
and principles of good administration. While
complaint numbers to the Ombudsman are
unlikely to decline, administration of the areas
of government exposed to this office will be
improved.
The Office continues to undertake and produce
investigation and own motion reports across a
range of portfolios. Departments and agencies
adopted the majority of Ombudsman report
recommendations, leading to improvements
in policy and program development, as well
as administrative and complaint-handling
practices.
Internal complaint handling within agencies
will resolve an increasing proportion of
complaints. Through assistance provided by
the Ombudsman, agencies’ responsiveness and
capability to deal with complaints will improve.
Such improvements will take a number of years
to be achieved.

The office has developed complaint-handling
training for agencies, with trials conducted
during 2009–10 with the Department of
Veterans’ Affairs and Medicare Australia.
At the time of reporting, preparations were
underway for a new round of internal training
of Ombudsman staff to enable roll-out of this
training program to other departments and
agencies.
There will be strict compliance with legal
requirements by agencies in the use of intrusive
law enforcement powers. Inspection reports will
identify areas for improvement.
In accordance with relevant Acts, the
Ombudsman continues to oversight agencies
that use intrusive law enforcement powers.
The office produced inspection reports in
2009–10, that made recommendations to
improve compliance in a number of areas,
including accurate record keeping and securing
appropriate authorisations. The office has
complied with its reporting obligations to the
Parliament.
The following detailed analysis of results
against each of the key objectives and
deliverables illustrates further ongoing progress
against the key performance indicators.

commonwealth Ombudsman Annual Report 2009 – 2010

Page 18  chapter 3: Performance review

Outcome 1

Approaches and complaints
received

Objective—Continue current high standards
of timeliness and quality in complaint
handling.
Our 2009–10 targets for this key performance
indicator were:
• efficiently close all approaches and
complaints
• improvement in the achievement of our
client service standards for all incoming
approaches to the office and management
of all complaints.

In 2009–10 we received 37,468 approaches
and complaints, 18% less than in 2008–09. Of
these, 18,313 were about agencies within the
Ombudsman’s jurisdiction, compared to 19,412
the previous year (a 7% increase as a proportion
of those received). There was a 27% decrease in
the number of complaints about matters outside
jurisdiction and requests for information, almost
a comparative opposite to the 30% increase
the previous year. Figure 3.1 shows the trend
in approaches and complaints over the past six
years.

Figure 3.1: Approach and complaint trends, 2004–05 to 2009–10
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Approaches to the office range from simple
contacts that can be resolved quickly, through
to more complex complaints that require the
formal use of the Ombudsman’s statutory
powers. The decision to investigate a matter
more formally can be made for a number of
reasons:
• a need to gain access to agency records by
a formal statutory notice
• the complexity or seriousness of the issue
under investigation

• the nature of the allegations made by a
complainant
• the time taken by an agency to respond to
our requests for information
• the likely effect on other people of the
issues raised by the complainant.
The number of complaints and approaches
received electronically increased slightly
again in 2009–10. Over the past seven years,
the percentage of approaches received
electronically has increased from 5% to 15% of
the total, as Table 3.2 shows.

Table 3.2: Approaches and complaints, by method received, 2003–04 to 2009–10
Year
2009–10

2008-09

2007-08

2006-07

2005-06

2004-05

2003-04

Telephone

Written

In Person

Electronic

AFP

28,450

2,210

1,005

5,803

-

76%

6%

3%

15%

0%

35,738

2,654

875

6,452

-

76%

6%

3%

15%

0%

30,568

2,861

1,194

5,306

5

77%

7%

3%

13%

0%

26,081

2,626

812

3,539

264

78%

8%

2%

11%

1%

22,897

2,383

528

2,046

373

81.1%

8.4%

1.9%

7.2%

1.3%

24,561

2,323

623

1,429

387

84%

8%

2%

5%

1%

21,681

2,638

460

1,343

410

81.7%

9.9%

1.7%

5.1%

1.5%

Total
37,468

45,719

39,934

33,322

28,227

29,323

26,532

* Under previous legislation for dealing with complaints about the AFP, repealed at the end of 2006, the AFP notified the
Ombudsman about complaints it received for Ombudsman staff to oversee the AFP’s complaint-handling process.
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Of the 18,313 approaches and complaints
received within the Ombudsman’s jurisdiction,
14,355 (78%) were about seven agencies—
Australia Post; Australian Taxation Office
(ATO); Centrelink; Child Support Agency (CSA);
Department of Education, Employment and
Workplace Relations (DEEWR); Department of
the Environment, Water, Heritage and the Arts
(DEWHA); and Department of Immigration and
Citizenship (DIAC).

Approaches and complaints
finalised and investigated
We finalised 37,434 approaches and complaints.
Of these, 18,284 were about agencies within the
Ombudsman’s jurisdiction (compared to 19,719
in 2008–09). We investigated 4,489 separate
complaints compared to 5,233 in 2008–09
(25% of complaints finalised compared to 27%
in 2008–09). Of the complaints investigated,
21% required more substantial investigation,
sometimes involving a high level of involvement
by senior management and the use of formal
powers (categories 4 and 5 in our five category
classification system). This figure is not directly
comparable to previous years as we modified
the definition of these categories during the
previous year.
Some agency error or deficiency was identified
in 10% of complaints investigated, the same
as last year. This followed an increase over
2007–08, generally reflecting revised internal
procedures and training aimed at ensuring that
we record all cases of administrative deficiency
that we identify. In the past some agency errors
have not been recorded to avoid delays in
finalising a case, but this in turn denies agencies
valuable feedback.

The most common type of deficiency noted
was procedural deficiency (26% of the cases),
followed by unreasonable delay (20%), flawed
administrative process (14%), inadequate
advice, explanation or reasons (11%), human
error (9%) and government policy (8%).

Causes of complaint
The majority (77%) of the complaint issues
finalised were about the correctness, propriety
or timeliness of agencies’ decisions or actions,
down marginally from 79% in 2008–09. The
remainder of the complaint issues involved
other matters, such as the accuracy or
completeness of advice given by agencies
(13%), the application of policy or legislation
to the complainant’s circumstances (3%), the
conduct of officers in agencies (3%) or unfair
legislation (2%).

Complaints carried forward
The number of complaints carried forward
(past 30 June 2010) was 1,553 compared to
1,484 at 30 June 2009. A backlog will always
exist as some complaints are received late in
the reporting period, and some complaints are
complex and take longer to investigate.
Analysis of achievement
Overall we received 18% less approaches and
complaints in 2009–10 than in the previous
year. There was an increase in percentage terms
of the number of approaches and complaints
about agencies received within jurisdiction.
There was only a marginal decrease in the
number of complaints investigated, offset by an
increase in the number of open cases carried
forward. This increase is potentially reflective
of the increase from 12% to 26% of cases that
required more substantive investigation. Overall
we met this objective.
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activities are in accordance with the Act. In
2009–10 we carried out three inspections of
the Australian Customs and Border Protection
Service (within different regional offices), two
inspections of the AFP and one inspection
each of the ACC, ASIC, New South Wales Crime
Commission, NSW Police, Queensland Police,
Crime and Misconduct Commission, South
Australia Police, Tasmania Police, Victoria
Police, Office of Police Integrity, Western
Australia Police, and the Corruption and Crime
Commission (CCC).

Objective—Continue to deliver reports on
the inspection functions within required
time frames.
Our 2009–10 targets for this objective were:
• all inspections and reports completed
according to the statutory inspection
schedule
• Government and agencies accept the
quality and relevance of findings and
recommendations.
Detailed reporting on our inspections activity is
contained in Chapter 5—Agencies overview.
The Ombudsman is required to inspect the
records of the Australian Federal Police
(AFP), Australian Crime Commission (ACC),
Australian Commission for Law Enforcement
Integrity (ACLEI) and other agencies in certain
circumstances, in accordance with three Acts. It
is our practice to make a report to each agency
on the outcome of each inspection in addition
to the statutory reporting requirements to the
Minister or to the Parliament.
Although there was a substantial increase in
the inspections workload during 2009–10,
all inspections and reports were completed
according to statutory requirements. During
2009–10 we carried out 31 inspections,
compared to 30 in 2008–09. We inspected the
records of 16 different agencies, one more than
in 2008–09.

Telecommunications records
Under the Telecommunications (Interception
and Access) Act 1979 (TIA Act), the Ombudsman
is required to inspect the records of the AFP, the
ACC and ACLEI to ensure telecommunications
interception activities are in accordance with the
provisions of the TIA Act. In 2009–10 we carried
out two inspections each of the AFP and the
ACC, the same as for 2008-09.
The Ombudsman is also required under the TIA
Act to inspect the records of these and other
agencies that access stored communications
(for example SMS messages), to ensure their

The TIA Act requires the Ombudsman to
report to the Attorney-General in writing
before 30 September each year on the results
of the inspection of each agency under
telecommunication interception provisions and
the stored communication access provisions
during the preceding financial year. In
accordance with this obligation, reports to the
Minister were provided for the AFP and the ACC
in respect of telecommunication interceptions
and reports were provided to the Minister in
respect of the AFP, ACC, Australian Customs
and Border Protection Service, ASIC and the
10 state and territory law enforcement and
anti-corruption agencies in respect of stored
communications access.

Surveillance devices
Under the Surveillance Devices Act 2004 (SD
Act), the Ombudsman is required to inspect the
records of the AFP, the ACC and ACLEI, and those
state law enforcement agencies that have utilised
powers under the SD Act, to ensure that the use of
surveillance devices is in accordance with the Act. We
carried out two inspections each of the records of the
AFP and the ACC and one inspection of the CCC.
The SD Act requires the Ombudsman to report to
the Attorney-General bi-annually on the results
of the inspection of each agency. No inspections
were finalised in the period 1 January to 30 June
2009, hence no report was provided to the
Minister in the second half of 2009. A report was
provided to the Attorney-General in March 2010
in respect of inspections finalised in the period
1July to 31 December 2009, which was tabled in
the Parliament in June 2010 in accordance with our
statutory obligation.
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Controlled operations
Under the Crimes Act 1914 (Crimes Act), the
Ombudsman is required to inspect the records
of the AFP, the ACC and ACLEI to ensure
compliance with Part 1AB of the Crimes Act. In
2008–09 we inspected the controlled operations
records of the AFP and the ACC twice each.
(A controlled operation is a covert operation
carried out by law enforcement officers under
the Crimes Act for the purpose of obtaining
evidence that may lead to the prosecution of a
person for a serious offence.)
Part 1AB of the Crimes Act also requires the
Ombudsman to report to the President of
the Senate and the Speaker of the House of
Representatives on the inspections carried out
in the previous financial year. An annual report
for 2008–09 was presented to the Parliament in
November 2009.

Biosecurity
During 2009–10, we undertook an own
motion investigation into the activities of
the Compliance Branch, Biosecurity Services
Group, Department of Agriculture, Fisheries and
Forestry (DAFF). The own motion investigation
was conducted at the Sydney office of the
Compliance Branch. The Compliance Branch
undertakes investigations of possible breaches
of legislation administered by DAFF (for
example, the Quarantine Act 1908), and provide
briefs of evidence to the Commonwealth
Director of Public Prosecutions to consider
criminal prosecution in certain cases. There
are no statutory obligations attached to this
function.
Analysis of achievement
Despite a significant workload and limited
resources all inspections and reports were
completed according to the statutory
requirements.

Not all recommendations were accepted by all
agencies in respect of our inspections of stored
communications records, in particular that:
• agencies should hold sufficient records to
demonstrate when stored communications
were accessed by telecommunications
carriers pursuant to a warrant
• a warrant should only be applied for in
respect to a person who is suspected of
committing a relevant offence (and not, for
example in relation to a victim or witness).

Objective—Reduce staff turnover and
enhance training to ensure quality
standards for complaint handling and
records are maintained. Maintain sound
working relationships with Australian
Government agencies.
Reduce staff turnover and enhance training
to ensure quality standards for complaint
handling and records are maintained.
Our office continues to focus efforts on improving
staff satisfaction, reducing turnover and enhancing
options for internal training in support of sustaining
quality standards in our complaint-handling and
records practices. Our most recent staff survey,
conducted in March 2009, provided a positive
measure of employee satisfaction at an organisationwide level, with 93% of staff participating. A majority
of Ombudsman office staff were satisfied with the
office, with almost 90% indicating they were proud to
tell others where they worked.
With an actual number of employees of 159 as
at 30 June 2010, our staff turnover rate showed
an improvement over that achieved in 2008–09
(26%), down to 20.5% for 2009–10. We continue to
focus on training options, with a current suite of 11
training modules in place, designed specifically to
develop core competency and skills in investigations,
inspections, writing, administrative law, office
practices and record keeping. A new electronic
scheduling system was implemented which
identifies learning and development opportunities,
provides online booking facilities and records the
training history for each employee.
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Our service charter outlines the service that
complainants can expect from the office, ways
to provide feedback and steps that can be
taken if standards are not met. As discussed in
more detail later in this chapter, we periodically
undertake major surveys of clients to help
gauge our effectiveness and identify areas
for improvement. The most recent survey of
complainants was undertaken at the end of
2007–08. At the time of reporting, planning had
commenced for two key bi-annual surveys to be
commissioned before the end of 2010; these will
research public awareness of the Ombudsman
and the views of Commonwealth and ACT
Government agencies. Results of these surveys

will contribute to ongoing efforts to improve our
services and engagement with complainants
and agencies.
Timeliness—our service charter indicates that
we aim to investigate complaints as quickly
as possible, acting fairly, independently and
objectively.
In 2009–10, we finalised 77% of all approaches
and complaints within one month of receipt, an
improvement from 74% in 2008–09. Figure 3.2
shows the time taken to finalise all approaches
and complaints for the periods 2004–05 to
2009–10.

Figure 3.2: Time taken to finalise all approaches and complaints, 2004–05 to
2009–10
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Note: Data from 2004–05 is not directly comparable because of changes in work practices.
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In 2009–10, 24% of investigated complaints were
finalised in one month and almost 64% were
finalised in three months. This compares with
23% and almost 63% respectively in 2008–09.

Table 3.3 shows some of the variation in the
time it takes to finalise investigated complaints
about different agencies.

Table 3.3: Time to finalise investigated complaints for selected agencies, 2009–10
(2008–09)
Number investigated

% finalised within
one month

% finalised within
three months

Australia Post

730 (821)

37 (28)

90 (78)

ATO

365 (321)

17 (21)

59 (52)

1,351 (1,459)

39 (34)

74 (70)

CSA

920 (712)

29 (26)

70 (69)

Defence agencies

213 (194)

5 (12)

53 (59)

DEEWR

186 (187)

7 (5)

51 (51)

DIAC

649 (669)

12 (12)

61 (52)

Agency

Centrelink

Note: changes were made to the way we count investigated complaints for the ATO, so the ATO figures are not directly
comparable with years prior to 2008-09.

Overall, reflecting the previous reporting, there
has been an improvement in timeliness for
closing all approaches and complaints, and
for all investigated complaints. We continue
to review the way we deal with incoming
approaches, in part to identify ways to improve
our timeliness.
Remedies—our service charter advises that we
will recommend changes to fix any problems
where appropriate.
We recommended one or more remedies in 71%
of the complaints investigated (compared to
74% in 2008–09, 75% in 2007–08, 67% in 2006–
07, 54% in 2005–06 and around 68% in the
previous two years). A breakdown of remedies is
provided in Appendix 3—Statistics.
The most common remedy for complainants
was an explanation of the circumstances by the
Ombudsman’s office (29%). Other remedies
included the provision of a better explanation
by an agency of its decision or action (18%), an
agency action being expedited (13%), a financial

remedy (10%), an agency decision being
changed or reconsidered (8%), and an apology
being offered by an agency (8%).
Chapter 6—Helping people, improving
government provides some examples of the
types of remedies achieved for individuals, and
systemic remedies, during the year.
Decisions not to investigate—our service
charter indicates that if we do not investigate
a complaint, we will explain why and, where
appropriate, advise the complainant of any
other avenues to pursue their complaint.
The Ombudsman Act gives the office a range of
discretionary powers to not investigate matters
in particular circumstances. The most common
reason for not investigating a complaint is that
the person has not first raised the complaint
with the agency involved. There are advantages
for both the complainant and the agency if
an issue is first raised at the source of the
problem and an attempt made to resolve it
before external intervention. In 2009–10 we
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advised the complainant to take the matter up
with the relevant agency in the first instance in
51% of the matters within the Ombudsman’s
jurisdiction (58% in 2008–09).
While a large number of approaches and
complaints are outside the Ombudsman’s
jurisdiction, or are not investigated, we
endeavour to provide a high level of service
to these people and refer them to more
appropriate avenues to resolve their concerns
wherever possible.
Analysis of achievement
With strong staff satisfaction and improvement
in staff turnover rates, there was overall an
improvement in the achievement of our client
service standards for all incoming approaches to
the office and management of all complaints.

Maintain sound working relationships with
Australian Government agencies.
Our experience in preparing own motion
investigation reports, and finalising individual
complaint investigations, is that agencies
generally accept the recommendations
made. Of the 77 recommendations made
in published reports during 2009–10, 75%
were accepted in full and 8% in part. The
remainder were not accepted or there was
no formal response from the agency, often
because of other work occurring in the agency,
or because the recommendation required
either joint action with another agency or a
response from government. We now request
updates from agencies on the implementation
of recommendations on a regular basis, and
are looking at how we might present this
information publicly. The individual agency
sections in Chapter 5—Agencies overview show
many areas of public administration where our
feedback and recommendations have resulted
in improvements.

Objective—Maintaining access for the
public to services of the Office of the
Commonwealth Ombudsman.
The main method by which we gauge the level
of public satisfaction with the quality of our
services is through periodic surveys of people
who have made a complaint to the office. The
most recent bi-annual survey occurred in 2007–08,
and was conducted by an independent market
research company. We analysed the results
in detail in early 2008–09. The survey aimed
to obtain information on three key aspects—
access, demographics and quality of service.
As mentioned previously in this chapter, at the
time of reporting, planning had commenced to
commission two significant surveys in the
2010–11 year; these will explore public
awareness of the roles and work of the
Commonwealth Ombudsman and the results
of our dealings with Commonwealth and ACT
Government agencies.
In brief, the results from the previous survey,
as reported last year, showed the overall
level of satisfaction of complainants with the
Ombudsman’s office increased from 58% in
our last survey (conducted in 2004) to 60%.
For people whose complaint we investigated,
overall satisfaction fell from 64% to 57%.
There was a high correlation between overall
satisfaction with the office and satisfaction with
the result of the office’s investigation. The level
of satisfaction for people whose complaint we
did not investigate increased from 54% to 62%.
The majority of the people surveyed considered
we kept them well informed about our handling
of their complaint, and rated the courtesy of our
staff highly. The majority considered we dealt
with their complaint in about the right time, or
less time than they expected.

Analysis of achievement
We met this objective.
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They also considered we understood the critical
issues in their complaint. While our staff were
perceived as being clear in communication,
and professional and ethical, around one-fifth
of respondents considered our staff were not
independent or impartial.
Partly as a result of the survey, we continued
to implement a range of strategies to further
improve our services. They include:
• incorporating more communication training
in to our core training modules
• creating scripts to be used by our public
contact officers
• reviewing our template letters
• redesigning our internet sites
• reviewing how we manage approaches to
the office.
We have also introduced a comprehensive
quality assurance program to complement the
oversight line managers give to the handling
of complaints. A panel of experienced senior
investigation officers from across the office,
led by a Deputy Ombudsman or Senior
Assistant Ombudsman, audit a sample of
complaints closed each month. This panel
provides feedback to the staff who handled
the complaints and, where necessary, their
manager. The panel also produces a report
identifying areas for improvement in complaint
handling, as well as best practice examples
they have seen. This is part of our overall
quality assurance process that includes normal
supervision, a capacity to require more senior
sign-off as part of our complaint management
system, peer or supervisor checking of all
correspondence, our system of case reviews

and our complaint and feedback processes
(including complainant surveys).
We also have a formal review process for
complainants who may be dissatisfied with our
conclusions and decision about a complaint.
We expect the complainant to provide reasons
for seeking a review, as this assists the office to
fully understand the issues being raised by the
complainant.
In 2009–10 we received 236 requests for
internal review, 6% less than in 2008–09
(251). We declined to conduct a review in 161
cases for reasons such as the matter was out
of jurisdiction, the matter had been reviewed
already, the complainant did not provide any
information that gave grounds for a review, or
the complainant had not taken up our previous
advice to raise the matter with the relevant
agency in the first instance.
We finalised 104 reviews during the year, with
some carried over from 2008–09 (Table 3.4). Of
the finalised reviews, the original outcome was
affirmed in 80 reviews (77%). This was more
than in 2008–09 (70%). The office decided to
investigate or investigate further 22 reviews
(65 in 2008–09) and to change its decision on
the original complaint in one review (five in
2008–09). One review was withdrawn by the
complainant.
Of the 104 reviews finalised, 88% related to
decisions or actions of the investigation officer,
comparable to 2008–09. The main reasons
expressed by complainants for seeking a review
were that they believed the decision we made
was wrong or that we failed to address or
misunderstood the complaint issue.
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Decision/
action

Advice

Behaviour
Total

Total

Review
withdrawn

Further
investigation

Outcome
affirmed

Complainant's reason for
seeking review

Outcome varied

Table 3.4: Internal review of Ombudsman office decisions, 2009–10

Bias

2

1

Failed to address
issue

41

14

Misunderstood
issue

1

1

2

Wrong

26

4

30

Other

4

1

6

1

1

1

Fail to provide

3
1

56

Inadequate/
unclear

4

4

Misleading

1

1

Incompetence

1

1

80

A centralised team considers first whether
a review should be undertaken, and then
conducts the review if required. In some cases,
discussion with the person seeking a review
may indicate that the person needs a clearer
explanation of information we have already
provided, or has misunderstood our role, and
further investigation is not necessary.
One important factor we take into account in
deciding whether we should investigate further
is whether there is any reasonable prospect
of getting a better outcome for a person.
This helps ensure that the office’s resources
are directed to the areas of highest priority.

1

22

1

104

If, as a result of a review, investigation or
further investigation is required, the review
team allocates the complaint to a senior staff
member who decides who should undertake the
investigation or further investigation.
Analysis of achievement
The survey results and the continuing high
number of approaches to the office indicate
there is a good degree of public satisfaction
with the office. We continue to review our
processes and measures to further improve our
services.
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Objective—Maintaining access for the
public to services of the Office of the
Commonwealth Ombudsman.
The Commonwealth Ombudsman continued
to actively contribute to debates on key
administrative law, accountability and integrity
issues in government, making submissions to 11
parliamentary inquiries:

• Inquiry into the Operation of the Law
Enforcement Integrity Commissioner Act
2006
• Inquiry into the provisions of the Building
and Construction Industry Improvement
Amendment (Transition to Fair Work) Bill
2009.
In addition the Ombudsman made submissions
on the following:

• Inquiry into Review of Government
Compensation Payments

• Review into the Australian Taxation Office’s
‘Change Program’

• Inquiry into National Security Legislation
Amendment Bill 2010 and Parliamentary
Joint Committee on Law Enforcement Bill
2010

• Consultation on a strategic framework for
access to justice

• Inquiry into Freedom of Information
Amendment (Reform) Bill 2009 and
Information Commissioner Bill 2009
• Inquiry into the Tax Laws Amendment
(Confidentiality of Taxpayer Information)
Bill 2009
• Inquiry into the Independent Arbitration of
Public Interest Claims

•	Delivering quality outcomes review—Child
Support program
• Review of the Education Services for
Overseas Students Act 2000
• Review of the Aged Care Complaints
Investigation Scheme
• Review of secrecy laws
• Review of military compensation
arrangements.

• Inquiry into the Education Services for
Overseas Students Amendment (Reregistration of Providers and Other
Measures) Bill 2009

The Ombudsman released an issues paper on
Mistakes and unintended consequences: a
safety net approach, and commented on the
following papers:

• Inquiry into the Welfare of International
Students

• discussion paper on future purchasing of
employment services

• Inquiry into Crimes Legislation Amendment
(Serious and Organised Crime) Bill 2009

• proposals paper: Action against fraudulent
phoenix activity

• Inquiry into Migration Amendment
(Immigration Detention Reform) Bill 2009

• discussion paper on innovation in payments
and information services.
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The Ombudsman released public reports on
19 own motion and major investigations in
2009–10. The reports related to a number of
agencies, including the AFP, ACC, Australia Post,
ATO, Centrelink, DAFF, CSA and DIAC. Further
details on individual reports are contained in
the relevant sections of Chapter 5—Agencies
overview. Chapter 6—Helping people,
improving government provides a list of the
reports and outlines some of the different types
of recommendations made in the reports.
In 2009–10 we produced one better practice
guide—the Better practice guide to managing
unreasonable complainant conduct. This guide
has been prepared to assist staff in government
agencies when dealing with the small
proportion of complainants whose conduct is
especially challenging.

We produced two new fact sheets,
supplementing seven produced in the previous
year to assist agencies:
• Unreasonable complainant conduct (Fact
Sheet 8)
• Compensation for detriment caused by
defective administration (Fact Sheet 9).
We released Fact Sheet 8 to accompany/
complement the Better practice guide to
managing unreasonable complainant conduct.
Analysis of achievement
The breadth of our submissions and
publications indicates that we met this
objective.
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Feature
Rural outreach—Agfest 2010
In May 2010, a member of our Melbourne
office attended Agfest in Launceston, Tasmania
to host an ‘Ombudsman Services’ marquee
with the Financial Ombudsman Service, the
Telecommunications Industry Ombudsman and
the Ombudsman of Tasmania.
Agfest is one of the largest agricultural
field shows in Australia. It provides a great
opportunity for the office to promote the
role and services of the Commonwealth
Ombudsman, especially to rural and regional
Australia.
More than 67,000 people from around Australia
attended Agfest over the course of the threeday event. While the weather was cold, spirits
were high and many people were keen to talk

Agfest 2010 in Launceston, Tasmania

to us about Ombudsman services. Of particular
interest was information on making a complaint
about Centrelink or the ATO.
Visitors were given show bags containing
brochures and other information about what
we do, pens and fridge magnets. As always, the
Postal Industry Ombudsman trucks were a huge
success with children and the anti-stress balls a
hit with the mums and dads.
This was the second consecutive year we have
participated in Agfest and we are keen to
reaffirm our ongoing commitment to working
with other ombudsman offices to ensure our
services are familiar and accessible to rural
Australians.

Chapter 4
Management and accountability
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Management and accountability
Corporate governance
Senior executive and
responsibilities
Prof. John McMillan AO performed the role
of Commonwealth Ombudsman until March
2010 (tenure March 2003–June 2010), when
he vacated the position to take up the post of
Information Commissioner Designate. Mr Ron
Brent acted as Commonwealth Ombudsman
from March.

At 30 June 2010, the Senior Assistant
Ombudsmen. and their areas of responsibility
were:
• Adam Stankevicius – Organisational
Support Services: Finance, Public Contact,
Public Affairs, Human Resources, IT and
International Programs
›› office support and corporate services
comprising security, property, human
resources, records management and
governance
›› financial operations, risk management
and business planning

Dr Vivienne Thom vacated the position of
Deputy Ombudsman in April 2010 (tenure March
2006–August 2010) to take up the role of Acting
Inspector-General of Intelligence and Security.
Ms Helen Fleming acted as Deputy Ombudsman
for part of the year, as well as Mr George Masri.

›› work practices and procedures
›› Public Contact Team, which provides
a national point of contact for all
approaches to the office made by
telephone, email or online

The remuneration for the Ombudsman and
Deputy Ombudsman is set by a Determination
made by the Remuneration Tribunal. See Note 11
in the Financial Statements for further details on
executive remuneration.

›› information technology and
communications infrastructure
›› public affairs and outreach, including
management of the office’s intranet and
internet sites

The Ombudsman and the Deputy Ombudsmen
make up the Executive, and together with five
Senior Assistant Ombudsmen comprise the

›› management of the office’s
International Program and related
AusAID projects.
• Anna Clendinning – Postal Industry and
State Offices
›› specialised advice and complaint
handling relating to Australia Post
and registered postal operators of the
Postal Industry Ombudsman scheme

senior management team.
Photo credit: Mark Koehler
Senior management team (from left) George Masri,
Diane Merryfull, Ron Brent, Anna Clendinning, Adam
Stankevicius, (inset from left) Helen Fleming, Fiona
Bowring-Greer
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›› specialised advice and complaint
handling relating to more than 40
Australian Government agencies with
low complaint numbers
›› management and oversight of our
state offices in Adelaide, Brisbane,
Melbourne, Perth and Sydney - which
handle complaints and undertake
specialist work.
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• Fiona Bowring-Greer (Acting) – Social
Support, Child Support, Indigenous and
Overseas Students
›› specialised advice and complaint
handling relating to the Department
of Human Services and relevant policy
departments (which include Centrelink,
Child Support Agency and Medicare)
›› the office’s Indigenous Unit, with
staff located in Canberra and Darwin,
specialising in issues involving
Indigenous people
›› development of a new Ombudsman
function to provide a complaints
avenue for overseas students of private
education and training providers.
• Helen Fleming – ACT, Immigration,
Detention Review and Legal

›› inspect the records of enforcement
agencies for statutory compliance,
adequacy and comprehensiveness
›› specialised advice and complaint
handling relating to the Australian
Taxation Office.

Corporate planning and review
The 2010–13 Strategic Plan for the Office of the
Commonwealth Ombudsman sets out strategic
objectives for that period.
In 2010–11, the office will continue our
endeavours to improve our structures and
processes to deliver efficient, practical, higher
quality and more consistent responses to
complaints. We will also continue to focus
on significant systemic issues arising from
complaints, inspections and monitoring. The
strategic priorities of the office are to:

›› complaint handling relating to the ACT
Ombudsman function

• improve quality assurance and review of
complaint handling

›› specialised advice and complaint
handling relating to the Department of
Immigration and Citizenship

• build on the work practices and system
changes to deliver improved quality,
efficiency and consistency in managing
complaints

›› review cases of detainees who have
been held in immigration detention for
six months or more
›› in-house legal advice and policy service
to support staff in performing their
functions.
• Diane Merryfull – Defence, Inspections,
Law Enforcement and Taxation
›› specialised advice and complaint
handling relating to the Australian
Defence Force, Department of Defence,
Defence Housing Australia and
Department of Veterans’ Affairs
›› complaint handling and investigating
law enforcement activities relating to
Australian Government law enforcement
agencies

• develop an enhanced approach to social
inclusion and effective interaction through
social media
• target outreach, relevant publications
and communication activities to key
stakeholders, particularly through
intermediaries
• be responsive to areas of need in allocating
resources.
The office’s strategic plan informs its internal
business plans, which are prepared on an
annual basis. There are clear links between the
objectives and the key measures of success
of the strategic plan and the key result areas
set in the business plans for all teams and in
individual performance agreements for all staff
members.
This year a more formal reporting framework
has been developed to ensure there is rigour
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in the quality and quantity of data provided to
Senior Management. The senior management
team considers reports on finance, human
resources, operations and information technology
on a monthly basis. Business plan reporting and
ongoing risk assessment was conducted on a
quarterly basis throughout the year.

Management committees
Management committees are set up to assist
the Executive with decision making in key areas.
The committees make recommendations to the
Executive, which meet weekly.

Senior Management
The Senior Assistant Ombudsmen, or their
representatives, meet fortnightly to discuss a broad
range of issues relating to the work of the office.

Information Management Committee
The Information Management Committee
ensures that the development of information
technology, work practices and governance
strategies align with a whole-of-office approach
to information management. The Committee
meets bi-monthly and is chaired by the Senior
Assistant Ombudsman (Organisational Support
Services) and has representatives from relevant
areas in the office, including the state offices
and specialist investigation areas.

Internal Audit Committee
As required by the Financial Management
and Accountability Act 1997, the office has an
Internal Audit Committee. The committee met
four times during the year. The committee’s
role is to review, monitor and where necessary
recommend improvements to internal control,
financial reporting, internal audit functions,
external audit processes, and the office
processes for monitoring compliance with
legislation and government policy directives.
At 30 June 2010 the Audit Committee is chaired
by the Deputy Ombudsman. In addition to the
chair, membership comprises three Senior
Executive Service officers and one external
independent member. Observers include
representatives from the Australian National

Audit Office (ANAO), Walter Turnbull (the office’s
internal auditors) and the Chief Financial Officer.
During 2009–10 Walter Turnbull conducted one
internal audit and commenced another to be
finalised in 2010–11. The office is implementing
the recommendations from the audit and the
Audit Committee monitors progress against
each action item at its meetings.

Occupational Health and Safety
Committee
The office’s Occupational Health and
Safety Committee is made up of elected
representatives from each state office and is
chaired by the Manager, Human Resources who
represents management. The committee met
twice during the year.

Workplace Relations Committee
A Deputy Ombudsman chairs the Workplace
Relations Committee. It comprises employee,
management and union representatives, and is the
main consultative body on workplace conditions
within the office. The committee met four times
during the year and considered matters such
as staff survey action items, recruitment and
selection guidelines, learning and development,
accommodation and environmental management.

Corporate governance practices
The office’s risk management activities are
overseen by the Internal Audit Committee. The
office’s risk management framework comprises
an overarching risk management policy and
a strategic risk management plan. The Senior
Management review the strategic risks quarterly
as part of the business planning process.
During 2009–10 the office conducted risk
management information sessions for staff in
Melbourne, Sydney and Canberra to discuss the
office’s strategic risks.
The office continues to participate in the annual
Comcover Risk Management Benchmarking
Survey, which independently assesses our risk
management arrangements.
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Business continuity planning
The purpose of our Business Continuity Plan is
to ensure that the most critical work of the office
can continue with minimal disruption, or be
quickly resumed, in the event of a disaster. We
revised the plan during the year to ensure that
it remained a current and useful document. The
plan utilises the strengths of a national office
structure to respond to a potential problem with
one or more of the office’s eight sites. This was

tested during the year when our public contact
activities were twice transferred temporarily to
other sites.

Fraud prevention and control
During the previous year, the office reviewed
and updated its fraud control plan and fraud
risk assessment. The risk of fraud remains low
for the office. The Internal Audit Committee
oversees the implementation of the fraud
control plan.

I certify that the Commonwealth Ombudsman’s office has prepared fraud risk
assessments and fraud control plans and has in place appropriate fraud prevention,
detection, investigation, reporting and data collection procedures and processes that
meet the specific needs of the office and comply with the Commonwealth Fraud Control
Guidelines.

Ron Brent
Acting Commonwealth Ombudsman

Ethical standards
The office upholds the Australian Public Service
values, as specified in s 10 of the Public Service
Act. The key values of the Commonwealth
Ombudsman’s office are independence,
impartiality, integrity, accessibility,
professionalism and teamwork.
The importance of the values is outlined in
induction documentation and training for staff,
and in internal documents such as the Harassment
Prevention Policy and the Work Practice Manual.
It is reinforced on a continuous basis through
mechanisms such as our internal quality
assurance processes, staff training and dealing
with complaints about service delivery. We gauge
internal perceptions of our ethical standards
through surveys, the most recent being a staff
survey conducted in March 2009. We also engage
with the Australian Public Service Ethics Contact
Officer Network, which commenced in May 2009.

Complaint management
The office has an established internal complaint
and review process, which allows complaints

about the office’s decisions and service quality
to be resolved quickly, fairly and informally.
We evaluated our practices against our Better
Practice Guide to Complaint Handling and this
led to improvements in the way we accept and
monitor complaints in our service delivery. The
office’s complaints and grievances mechanism
is set out in our service charter and detailed
reporting is provided in Chapter 3.

Commonwealth Disability Strategy
The office is committed to the Commonwealth
Disability Strategy to ensure equality of
access to the services of the Commonwealth
Ombudsman for people with disabilities and
to eliminate discriminatory practices by staff.
We are committed to meeting our obligations
under the Disability Discrimination Act 1992
through implementation of the Commonwealth
Disability Strategy, the Commonwealth
Ombudsman’s Disability Action Plan and the
Workplace Diversity Framework and Plan. While
our Disability Action Plan formally covered the
period to 2008, we continue to use this plan
and the principles it contains. We will revise the
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plan when the review of the Commonwealth
Disability Strategy by the Department of
Families, Housing, Community Services and
Indigenous Affairs is completed.
The office’s operations encompass the activities
of regulator, service provider and employer.
Employer activities are reported by the
Australian Public Service Commission.

Regulator
The Commonwealth Ombudsman does not
directly enforce the disability discrimination
legislation, but provides a complaint resolution
service about Australian Government
administrative actions. This assists in meeting
the objectives of the Commonwealth Disability
Strategy. This can include recommendations
on enforcement of legislative obligations that
apply to Australian Government agencies.
Recommendations and remedies arising from
some complaint investigations may also be
particularly relevant to people with a disability.

Service provider
In developing and maintaining our website, we
have used the priority 1 and 2 checkpoints of the
World Wide Web Consortium (W3C) Web Content
Accessibility Guidelines 1.0 as our benchmark.
Activities to ensure compliance include testing
colour contrast for the vision impaired, limiting
the use of graphics, simplifying navigation and
providing a site map, separating document
formatting from content with style sheets,
providing text equivalents for non-text elements,
and improving metadata. During the year we
continued developing our website to further
improve accessibility to all members of the public.

Environmental matters
The Ombudsman is required to report on certain
environmental matters under s 516A(5)(a) of
the Environment Protection and Biodiversity
Conservation Act 1999 (EPBC Act), detailing
the office’s environmental performance and
its contribution to ecologically sustainable
development.
The Ombudsman continued to encourage staff to
manage all resources, including energy, prudently

and in an ecologically responsible manner. The
office’s Environmental Management Policy focuses
on the conservation of energy within the workplace,
including the use of light, computer equipment,
water management, transport management
and organic recycling. The office recycles toner/
printer cartridges, paper and cardboard products,
classified waste and cans, bottles and plastic. These
strategies are communicated to staff through the
Workplace Relations Committee, the office intranet,
and induction program. We are also introducing an
electronic records management system, which will
help to reduce paper usage.
The office uses recycled paper, and its reports are
printed on recycled stock made from elemental
chlorine free bleached pulp sourced from FSC
certified well-managed forests. It is manufactured by
an ISO 14001 certified mill.
The office’s estimated energy consumption per
person per year decreased by 2.7% from 2007–08
to 2008–09. This followed a decrease of 9% in the
previous year. Data for 2009–10 was not available at
the time of preparation of this report.
All our offices are shared with other tenants. When
an office needs to move location, one factor we
try to take into account in selecting a new location
is the environmental credentials of alternative
locations. During 2009–10 we were fortunate to
move our Canberra office to new premises. The new
accommodation is classified as ‘A’ grade with 5.0
green star and 4.5 NABERS ratings.

External scrutiny
Privacy
The Ombudsman’s office is subject to the
Privacy Act 1988. It provides information
required for the Personal Information Digest.
The Privacy Commissioner did not issue any
report or make any adverse comment about the
office in the past year.

Court litigations
The office was the respondent in two matters
brought by one applicant in the Federal
Magistrates Court.
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In the first matter, the applicant sought an order that
the Ombudsman make certain recommendations
to an agency concerning his complaint. The Federal
Magistrates Court dismissed the matter, taking the
view that the Ombudsman’s functions had been
properly performed. The applicant appealed this
decision to the Federal Court of Australia. The Federal
Court of Australia dismissed all of the applicant’s
grounds of appeal. The applicant then sought an
extension of time to appeal the decision to the Full
Federal Court of Australia. The applicant filed notices
of a constitutional matter under s79B of the
Judiciary Act 1903. The Federal Court of Australia
declined to grant an extension of time. The applicant
then sought to appeal the decision to the Full Federal
Court of Australia. The Full Federal Court dismissed
the appeal with costs awarded against the applicant.
In the second matter, the applicant sought
orders to, among other things, set aside our
decision declining to investigate his complaint.
The Court dismissed this application, noting
that under section 6 of the Ombudsman Act
1976, the Ombudsman has a broad discretion
whether to investigate particular complaints. The
applicant appealed this decision to the Federal Court
of Australia. The Federal Court of Australia dismissed
all of the applicant’s grounds of appeal and awarded
costs against the applicant. The applicant sought
special leave to appeal against this decision in the
High Court of Australia. The High Court of Australia
refused to grant special leave.

Tribunal litigation
The office was the Respondent in the
Administrative Appeals Tribunal in three
matters. All three applications were withdrawn
at directions hearing.

Courts, tribunals, complaint bodies
and regulators
The Ombudsman has jurisdiction to investigate
the actions of court staff, other than when they
are exercising powers of the court or performing
functions of a judicial nature. We can investigate
actions of the registry of the Administrative
Appeals Tribunal (AAT). The office’s jurisdiction
also extends to other statutory tribunals,

to bodies with complaint functions and to
regulators. We receive modest numbers of
complaints about each of these bodies.
These agencies present a unique set of
circumstances for the Ombudsman’s office,
arising from their special characteristics.
Typically they are created, empowered and
resourced with a view to their being able to put
the final position on the matters within their
competence. They work in areas where a high
degree of specialist knowledge is required of
their personnel. Their legislation often gives
them a high level of protection from liability
for what they do. Because their decisions are
intended to be conclusive, subject to review
by the courts (or in some cases, the AAT), the
utility of a recommendation by the Ombudsman
is very limited. Consequently, the Ombudsman
generally does not investigate the merits of a
decision made by one of these agencies, or the
manner in which a tribunal member conducts a
hearing.

Reports to the Auditor-General and
Parliamentary committee enquiries
There were no reports specific to the operation
of the Ombudsman’s office by the AuditorGeneral or by Parliamentary committees. Our
Internal Audit Committee examines all reports
by the Auditor-General that may be relevant
to the office, to identify any requirements for
improvements in office procedures.

People management
Human resources
Effective and productive management of staff
is a critical function within our office. Small and
geographically dispersed, we face challenges in
developing a well skilled and stable workforce.
The office continues to analyse the current
business and economic climate in relation to our
workforce profile. Emerging trends are evident
in the following publications:
•	Australian Public Service Commission ‘State
of the Service’ Report 2008–2009
• Commonwealth Ombudsman staff survey
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• the recommendations in ‘Ahead of the
Game: Blueprint for Reform of Australian
Government Administration’.
A key human resources outcome we have been
working towards is extending the average
tenure staff have with our office. Lower staff
turnover will result in efficiencies such as less
effort and cost for recruitment and training,
increased organisational knowledge, and
improved consistency and effectiveness of our
core business activities.

Staff survey
In March 2009 we conducted a staff survey.
The results provided a measure of employee
satisfaction at an organisation-wide level. The
response rate was extremely high, with 93%
of staff participating in the survey. Results
were compared to the 2007 staff survey
and in some instances also compared to a
‘State of the Service’ benchmark to provide a
broader Australian Public Service (APS)-wide
perspective.
Overall, the results showed that the majority
of Ombudsman office staff were satisfied with
the office as an employer and almost 90% were
proud to tell others that they worked for the
office. In many areas we significantly exceeded
the ‘State of the Service’ benchmark.
We have prioritised organisational
improvements to lift staff satisfaction with the
office. The analysis highlighted the two main
areas for improvement as career progression,
and recognition and feeling valued.
There are several other areas that have less
influence on overall satisfaction but are still
considered a significant influence on how staff
feel about the office. They are:
• recruitment and selection processes
• internal communication
• IT and information systems
• work-life balance.

Over the past 12 months we have:
• introduced an internal mobility register
allowing staff to nominate to move within
the office and improve career development
opportunities
• introduced an online training and
development system through Employee
Self Service
• commenced refreshing the core module
training for internal training
• moved to new premises in the ACT office, in
the new building which allowed all staff to
be located on the one level.
We will continue to review and further develop
our human resources policies and guidelines to
reflect responses from the staff survey.

Workplace relations
The current collective agreement reaches
its nominal expiry on 30 September 2010.
Negotiations are currently underway for a new
enterprise agreement to cover the period until
30 June 2011.
The Commonwealth Ombudsman Collective
Agreement 2008–2010 focuses on people,
remuneration and employment arrangements,
working environment and lifestyle, further
streamlining of personnel practices and
processes, and performance management and
improvement to underpin salary increases.
A total of 151 employees are covered under the
office’s current collective agreement. Conditions
are provided for the office’s five Senior Executive
Service (SES) staff under s 24(1) of the Public
Service Act. No staff are employed under
Australian workplace agreements or common law
contracts.
The collective agreement does not make provision
for performance pay. Salary advancement within
each of the non-SES classifications is linked
to performance. Determinations under s 24(1)
provide for SES annual salary advancement, also
based on performance, and do not make provision
for performance pay. Non-salary benefits are not
usually offered to employees with the exception of
car parking as salary packaging for SES officers.
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The office’s Workplace Relations Committee
provides a forum for discussion of issues
surrounding implementation and operation of
the agreement. It also provides the consultative,
advisory and information-sharing mechanism
between management and employees on matters
affecting employment conditions in the office.
The committee consists of the Deputy
Ombudsman or representative, three other
members from senior management, two staff
representatives and two union representatives.
The committee met four times in 2009–10.

Staffing profile
At 30 June 2010 the actual number of employees
was 159, including the Ombudsman and a
Deputy Ombudsman. One hundred and thirtyone employees were full-time. Twenty-eight

employees (17.6% of employees) were part-time
and of these, 27 were ongoing. The full-time
equivalent number of employees for the year
was 146.
Table 4.1 shows the numbers of employees by
gender and APS classification and salary range.
Table 4.2 shows the office’s staffing profile by
location. Tables 4.3 and 4.4 show the office’s
part-time employee profile by location and
classification.
During the year, 18 employees were engaged on
an ongoing basis and 31 ongoing employees left
the office, equating to a turnover rate of 20.5%
(compared to 26% in the previous year). There
were 44 separations including ongoing and nonongoing employees. This included 11 transfers,
16 resignations, five retirements and five excess
employees. Seven contracts ended. Table 4.5
shows staff separations by classification.

Table 4.1: Staffing profile by level, gender and salary range at 30 June 2010
At 30 June 2010 (at 30 June 2009)
APS classification and
salary range

Men
Ongoing

Women

Total

Nonongoing

Ongoing

Nonongoing

Ongoing

Nonongoing

APS1 $38,749 - $42,830

-

-

-

-

- (-)

- (-)

APS2 $43,854 - $48,631

-

-

-

-

- (-)

- (-)

APS3 $49,952 - $53,914

-

-

2

-

2 (2)

- (-)

APS4 $55,672 - $60,446

10

1

15

1

25 (23)

2 (2)

APS5 $62,094 - $65,844

10

-

14

1

24 (18)

1 (1)

APS6 $67,067 - $77,040

17

1

18

-

35 (42)

1 (4)

EL1 $85,976 – $97,917

14

1

26

-

40 (43)

1 (1)

EL2 $99,163 - $117,320

7

-

12

-

19 (26)

- (-)

SES $140,922 - $158,714

1

-

4

-

5 (6)

- (-)

Statutory officers

3

-

1

-

4 (3)

- (-)

Total

62

3

92

2

154 (163)

5 (8)

Note: under the collective agreement, officers moving to the office from a higher salary range may be maintained
at that salary until increments in the Ombudsman office salary range exceed the salary differential. Note: ‘EL’ is
‘Executive Level’.
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Table 4.2: Staffing profile by location at 30 June 2010
Men

Women

ACT

47

68

115

NSW

5

8

13

NT

1

0

1

QLD

2

5

7

SA

3

3

6

TAS

-

-

0

VIC

5

9

14

WA

2

1

3

Total

65

94

159

Location

TTotal

Table 4.3: Staffing profile showing part-time employees by location at 30 June 2010
Men

Women

ACT

5

15

20

NSW

0

3

3

NT

0

0

0

QLD

0

1

1

SA

0

2

2

TAS

0

0

0

VIC

0

2

2

WA

0

0

0

Total

5

23

28

Location
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Table 4.4: Staffing profile showing part-time employees by classification at 30 June 2010
Men

Women

APS1

-

-

-

APS2

-

-

-

APS3

-

1

1

APS4

-

2

2

APS5

-

4

4

APS6

1

3

4

EL1

4

10

14

EL2

-

2

2

SES

-

1

1

Total

5

23

28

Location

TTotal

Table 4.5: Staffing profile showing staff separations by classification at 30 June 2010
Ongoing

Non-Ongoing

APS1

-

-

-

APS2

-

1

1

APS3

-

-

-

APS4

7

3

10

APS5

2

1

3

APS6

5

5

10

EL1

9

3

12

EL2

6

-

6

SES

1

-

1

Statutory officers

1

-

1

Total

31

13

44

Location

TTotal
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Career development and training

Occupational health and safety

The office continues to focus on learning
and development opportunities for staff. Our
learning and development framework is based
on three elements—leadership, corporate and
core business programs.

During the year there were no accidents
or injuries reportable under s 68 of the
Occupational Health and Safety Act 1991 (OH&S
Act) and there were no investigations conducted
within the office under sections 29, 46 or 47 of
the OH&S Act.

There is currently a suite of 11 core training
modules designed specifically to develop
core competency and skills in investigations,
inspections, writing, administrative law, office
practices and record keeping. These modules
are conducted regularly and all staff are
required to attend the sessions.
Each staff member is encouraged to undertake
learning and development programs that are
designed to promote their capability in relation
to their corporate and core business training
and development.
A new electronic scheduling system was
implemented that identifies learning and
development opportunities, provides online
booking facilities and records the training
history for each employee.
Staff representatives delivered a variety of
in-house training on information technology,
financial, risk and fraud management and
investigation workshops across all offices.
This proved to be of great value resulting in an
increase in consistency in the use of the office’s
complaint management system, financial
framework and record keeping compliance.
The office supports staff attendance at courses,
seminars and conferences identified in their
personal development plans. We recognised
and implemented development opportunities
through job rotation, special project work,
higher duties, placements with other agencies
and representation on work committees. These
programs have been well received with many
staff taking up the opportunities to further
develop their skills.
The office also supports staff who undertake
relevant study at tertiary institutions. We offer
staff assistance through study leave and/or
financial assistance.

All new employees are advised of the
importance and responsibilities of both staff
and management for health and safety in
the workplace during their induction. New
employees are provided with a workplace
assessment in the first week of commencement
and familiarisation with their physical work
environment. Staff who work from home are
also given workplace assessments.

Occupational health and safety
committee and representatives
A health and safety representative is located at
each office site. The representatives manage
OH&S matters either through the OH&S
Committee that meets twice a year, regular
staff meetings or by seeking assistance from
the OH&S officer. The Occupational Health and
Safety Committee met twice in 2009–10.

Health and safety initiatives
During 2009–10 the office:
• met obligations for Comcare premiums—
there was a significant reduction in the
premium, reflecting the continuing success
of our approach to managing OH&S
• arranged health assessments, where
necessary
• conducted individual workplace
assessments
• facilitated eye examinations, where
necessary
• made first aid facilities and supplies
available, and provided first aid training to
First Aid Officers (refresher and senior first
aid for new officers)
• provided OH&S training to representatives
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Revenue is also received from AusAID to
support the work of ombudsmen and similar
entities in Indonesia, Papua New Guinea and
Pacific Island nations. Details of the office’s
resources are included in Appendix 6.

• provided harassment and bullying
awareness workshops
• conducted regular simulated fire
evacuations
• conducted two health and safety
inspections
• targeted individual health awareness
through health management initiatives
such as providing flu shots to employees
free-of-charge and holding trauma
awareness workshops
• implemented a national health month,
which comprised a diverse range of health
and wellbeing activities and information
sessions.
The current collective agreement includes a
‘promoting good health’ allowance. This is
available to all staff as a reimbursement for
health-related lifestyle expenses.

The most significant item that had an impact on
the office’s financial results this year was the
relocation of the Canberra office from Farrell
Place to Childers Street. The office leased new
accommodation on 1 December 2009 for a
15-year term. The lease offered a two-year rent
free period. The fitout and furniture for the new
accommodation cost approximately $2 million.
The impact of this new leasing arrangement
was an increase in the office’s expenses and
therefore operating loss, and reduction in
appropriation receivable offset by an increase
in assets.

Financial performance

To promote a supportive working environment,
the office provides staff with access to an
employee assistance program that provides
a confidential counselling service, facilitation
of teamwork issues, career advice and the
management of any work-related or personal
issues.
These measures contribute to maintaining a
very low rate of accidents and compensable
injuries in the workplace. Our workers
compensation record is good, with unplanned
personal leave rates decreasing. The average
amount of unplanned personal leave for the
office has decreased from almost 11 days per
person in 2006–07 to eight days in 2009–10.

Financial management
The Office of the Commonwealth Ombudsman’s
operations are largely funded through
parliamentary appropriations. Revenue is
received from the ACT Government for the
provision of ombudsman services in relation to
ACT Government agencies and the Australian
Federal Police when providing police services to
the ACT.

The deficit of $1.120 million for the year ending
30 June 2010 compared to the $0.929 million
surplus in 2008–09. The office has received
approval from the Finance Minister to operate at
a loss of $1.100 million.
Total expenses for the office were $21.458 million.
The increased level of expenses reflects timing
differences in receiving funding and allocating
resources required to support Ombudsman
Northern Territory Emergency Response (NTER)
initiatives, the use of surplus funds from the
previous financial year to implement ‘one-off’
structural and business changes for the office
and the accounting treatment of the office’s
Canberra accommodation lease.
Appropriation revenue in 2009–10 was
$18.795 million, $0.569 less than in 2008–09.
This is due in part to the office receiving $0.566
million in 2008–09 as a result of its acquittal of
the NTER 2007–08 no win – no loss funding. The
office received further funding of $0.122 million
at Additional Estimates for the Norfolk Island
government reform measure. This was offset
by $0.231 million for whole-of-government
departmental efficiencies.
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Financial position

Procurement and grants

The office’s total equity—sum of the office’s
assets less its liabilities—has decreased by
$0.944 million due mainly to the deficit in
2009–10.

The Ombudsman’s office is committed to
achieving the best value for money in its
procurement practices. Purchasing practices
and procedures are consistent with the
Commonwealth Procurement Guidelines and are
set out in the Chief Executive’s Instructions.

The Ombudsman’s office is a small office with
a standard suite of assets, such as information
technology items, which require no special
management measures beyond those which
are standard in an accrual-based budgeting
framework.
The office’s total assets increased to
$9.884 million in 2009–10 from $8.872 million
in 2008–09. During 2009–10, the office leased
new accommodation for its Canberra office.
As a result of the new fitout, the value of the
property, plant and equipment assets has
increased. The office’s assets by category at
30 June 2010 were:
• receivables (amounts due to be paid to the
office—46% of total assets)
• property, plant and equipment (29%)
• other financial assets (relating to lease
incentives – 13%)
• intangibles (non-physical assets such as
software – 5%)
• cash (4%)
• other non-financial assets (relating to
prepayments – 3%).
The balance sheet shows cash holdings of
$0.368 million ($0.128 million in 2008–09). The
office’s appropriation receivable decreased by
$1.974 million, from $6.297 million in 2008–09
to $4.323 million in 2009–10.
The office’s non-financial assets increased by
$1.540 million to $3.666 million in 2009–10
($2.125 million in 2008–09), primarily due to
purchase of furniture and fitout for the new
Canberra accommodation.
Total liabilities increased by $1.956 million to
$7.621 million in 2009–10 ($5.665 million in
2008–09). The change in liabilities was primarily
due to the lease incentive for the new Canberra
accommodation.

The office published its Annual Procurement
Plan on the AusTender website (as required
under the Commonwealth Procurement
Guidelines) to facilitate early procurement
planning and to draw to the attention of
businesses our planned procurement for the
2009–10 financial year.
The office engages consultants when the
expertise required is not available within the
organisation, or when the specialist skills
required are not available without diverting
resources from other higher priority tasks.
In accordance with procurement guidelines,
consultants are selected by open tender, panel
arrangements, select tender or direct sourcing.
The main categories of contracts relate to
information technology, financial services, human
resources services, governance and legal advice.
During 2009–10 the office entered into two new
consultancy contracts involving total actual
expenditure of $43,472 (inclusive of GST). In
addition, two ongoing consultancy contracts
were active during 2009–10, involving total
actual expenditure of $110,928 (inclusive of
GST). See Appendix 5— Consultancy services
advertising and market research for details of
new consultancy contracts. (Details are also
available at www.ombudsman.gov.au.)
Annual reports contain information about actual
expenditure on contracts for consultancies.
Information on the value of contracts and
consultancies is available on the AusTender website
(www.tenders.gov.au).
Table 4.6 shows expenditure on consultancy
contracts over the three most recent financial years.
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Table 4.6: Expenditure on consultancy contracts, 2007–08 to 2009–10
Number of consultancy contracts

Total actual expenditure

2007–08

8

$248,678

2008–09

6

$236,295

2009–10

4

$154,400

Year

The office’s standard contract templates
include an ANAO audit clause. The office did
not sign any contracts in the reporting period of
$100,000 or more (inclusive of GST).
The office did not exempt any contracts or
standing offers that cost more than $10,000
(including GST) from publication in AusTender.

Completed projects during 2009–10 include:
• a project to implement an electronic records
management system
• the preparation and application of a
number of issues papers to review business
practices within the office
• the redevelopment of the work practice
guidelines and improved electronic
accessibility for staff

The office did not administer any grant
programs during 2009–10.

Information management
and work practices
In 2009–10 we continued to improve our use and
management of information and work practices
to support the performance of Commonwealth
Ombudsman functions. We employed a wholeof-office strategic approach to information
management that began in 2007–08. We are
mindful of the increasing reliance on information
technology for both internal purposes and as a
form of communication with the public.
So as to build on the work practices and
system changes of the past several years, we
have continuously reviewed our information
management practices. The aim is to
deliver improved timeliness, efficiency and
effectiveness in managing complaints,
conducting inspections and generating reports.

• mapping of office workflows to assist in
learning and development opportunities
for staff and the evaluation of business
practices
• the virtualisation of all IT servers
• improved IT security and office security
services
• improved internet service delivery.
We are continuing to broaden our electronic
records management system in order to better
integrate our complaint management system
and workflows. A particular area of focus is our
public contact centre capability.
IT security is being improved to give better
information protection, along with enhanced
interoperability with other agencies. We
continue to look at ways in which our intranet
can be improved.
We are looking into improvements to work
practices and IT systems that will assist in the
monitoring of issues of interest and automating
the transfer of complaints to other agencies.
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Feature
Ombudsman done proud at
Brisbane Pride
Rainbow ribbons embellished the Ombudsman’s
message at Brisbane’s Pride Fair Day, promoting
equity and access to our services among
lesbian, gay, bisexual, transgender and intersex
(LGBTI) people and their communities.
More than 12,000 people marched to Musgrave
Park on Saturday, 12 June for Pride Fair Day,
where our staff spoke to more than 1,000 people
about our services.
The office also hosted an information stall at the
Sydney Gay and Lesbian Mardi Gras Fair Day in
February and was a sponsor of the 7th National
LGBTI Health Conference, Health in Difference

2010: Doing Diversity Conference, a major AsiaPacific regional conference held in Sydney in
April.
Our outreach to the LGBTI community was
prompted by the Australian Government’s
landmark legislative reforms which removed
discrimination against same-sex couples from
85 pieces of legislation. As a consequence of
these reforms, same-sex couples have more
contact with government about social security
and veterans’ payments, child support, aged
care, Medicare and pharmaceutical benefits, tax
and superannuation.

Ombudsman staff at the Sydney Gay and Lesbian Mardi Gras Fair Day, February 2010

Chapter 5
Agencies overview—
The Ombudsman at work

Page 48  chapter 5: Agencies overview

Agencies overview
Most of the approaches and complaints
received by the Commonwealth Ombudsman
about Australian Government agencies within
the Ombudsman’s jurisdiction (81%) related to
the following agencies:
• Centrelink—5,199 approaches and complaints
• Child Support Agency—2,280 approaches
and complaints
•	Australian Taxation Office—1,810
approaches and complaints
•	Australia Post—2,626 approaches and
complaints
•	Department of Immigration and Citizenship
—1,600 approaches and complaints
•	Australian Federal Police—219 approaches
and complaints
•	Department of Education, Employment and
Workplace Relations—479 approaches and
complaints
•	Defence agencies—578 approaches and
complaints.
This chapter assesses our work with these
and other agencies in handling complaints
and dealing with other broader issues during

2009–10. It discusses the way agencies deal
with freedom of information requests and the
monitoring and inspections work we undertake.
It also looks at other areas of the Ombudsman’s
work:
• as Defence Force Ombudsman, dealing with
complaints by current and former members
of the Australian Defence Force
• dealing with complaints about the
Australian Federal Police, including under
the role of Law Enforcement Ombudsman
• as Immigration Ombudsman, including
dealing with complaints from people in
detention
• the broader Postal Industry Ombudsman role
• complaints about taxation as the Taxation
Ombudsman
• with overseas students.
Figure 5.1 shows the number of approaches and
complaints received in 2009–10 about agencies
within the Ombudsman’s jurisdiction. Detailed
information by portfolio and agency is provided
in Appendix 3—Statistics.

Other agencies
Figure 5.1: Approaches and complaints
received about, within jurisdiction, agencies,
4%
2009–10
Centrelink
29%

ACT Government
4%
Defence Agencies
3%
DEEWR
3%
AFP
1%
DIAC
9%

CSA
12%
AUSTPOST
14%
Centrelink

CSA

ATO

AUSTPOST

DIAC

ATO
10%
AFP

DEEWR
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Commonwealth Ombudsman

Australian Customs and Border
Protection Service
The Ombudsman received 99 complaints about
The Australian Customs and Border Protection
Service in 2009–10, a small increase on the 94
received in the previous year. The main themes of
complaint were:
• the processing of passengers at Australian
international airports
• actions relating to the import or export of
goods.
A common complaint made by those who have
interacted with Customs and Border Protection
at an airport is that they were not told why
they were questioned or why their baggage
was searched. Complainants often questioned
whether an officer had the power to take the
particular action.
One of the tasks of this office in responding
to such complaints is to balance two
competing public interests: transparency and

accountability in government processes, against
the protection of sensitive information about
investigation and detection methods used by
the agency.
Customs and Border Protection officers
exercise strong coercive powers in the airport
environment and their interventions can
be seen as intrusive and unduly personal.
Officers routinely stop and question travellers
and examine goods in their possession
including diaries, mobile phones, cameras
and computers. Officers can copy documents
found in a passenger’s possession and, in
some circumstances, retain items for further
examination.
In examining complaints received we also
looked at the information that Customs and
Border Protection makes available about
travellers’ rights and responsibilities and how a
grievance can be made or redress sought.

Lack of information about making a complaint
Mr A complained to this office about questioning and baggage examination by a Customs and
Border Protection officer. He claimed that officers failed to assist him when he wished to make
a complaint at the airport, and that there was inadequate information at the airport about a
traveller’s right to make a formal complaint.
Our investigation identified that while Customs and Border Protection has a comprehensive
complaints process, it is not supported by clear guidance to officers about how to handle
complaints made at airports. A brochure explaining the complaint process is available in some
areas within airports, however display of the brochure is limited and officers are not required
to provide it when a traveller raise a grievance.
Customs and Border Protection agreed that several aspects of the initial complaint process at
airports could be improved and is in the process of developing new guidelines to resolve this issue.
We look forward to working with Customs and Border Protection on improving its complainthandling processes and making the information on avenues of complaint more accessible to
passengers.
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Penalties for a ring
Customs and Border Protection determined that GST was payable on a ring found in Ms B’s
luggage. She had not declared the ring and Customs and Border Protection imposed taxes
and penalties totalling more than $1,000. It impounded the ring when Ms B was not able
to pay and issued a notice to her that if she was dissatisfied with the decision, she could
‘lodge a taxation objection with the Commissioner within the specified periods’. The letter
did not identify the Commissioner, provide the Commissioner’s contact details or state the
relevant period. Through her own enquiries, Ms B identified that the notice was referring to
the Commissioner for Taxation. However, when she lodged a statement saying she would pay
the GST but not the penalty, the ATO referred the matter to Customs and Border Protection
because the objection was about the penalty. It reviewed the matter and upheld the penalty.
As a result of our enquiries, Customs and Border Protection reviewed the penalty again and
reduced it. We formed the view that Ms B’s review rights were not adequately explained.
Customs and Border Protection acknowledged that the process should be made clearer, and
discussed the objection process with the ATO. It has since updated the online content of the
‘Notice of Goods Impounded and/or Tax Assessed’ form to include information about the
ATO’s contact details. It also advised that new forms would be available that include revised
guidelines for making objections.
The increased volume of information
(and methods of storing information) that
travellers now have available to them adds
to the complexity of the Customs and Border
Protection officer’s role. Complaints to this
office have often concerned an officer’s power
to examine laptops, memory cards and other

electronic devices containing large amounts of
data, including photographs, financial records,
contact details and other information that
the person considers to be personal. In this
context, the lawful and fair exercise of powers is
increasingly important.

Copying a passenger’s documents
Mr C’s baggage was examined twice by Customs and Border Protection officers in a threeweek period. Relying on information already available to them about Mr C, the officers
stopped him so they could copy documents he was carrying. Our investigation identified that
this was an invalid exercise of an officer’s power. Customs and Border Protection accepted our
assessment, and reinforced with its officers the circumstances that must exist to allow them
to copy documents found in a traveller’s possession.

Another complaint highlighted the need for
consistent and correct record keeping before
pursuing a debt. It also highlighted that systems
need to be in place so that any issue over

outstanding amounts can be resolved as soon
as possible. The longer the time taken to follow
up an unresolved debt, the more difficult it
becomes to satisfactorily resolve the complaint.
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Pursued for an overdue fine
Mr D complained to our office about action being taken by Customs and Border Protection in
October 2009 to recover an $8,000 fine that was issued in 2007. Mr D contacted Customs and
Border Protection to explain that the fine had been paid in full in 2007. Customs and Border
Protection believed that $500 remained outstanding and Mr D had to provide evidence to
verify payment. Mr D advised Customs and Border Protection that the only record he had was
his cheque book balance, and to obtain further evidence he would need to pursue the matter
with his bank.
Mr D’s records showed a payment of $500 had been made to Customs and Border Protection’s
Perth office. Once it had received that information, Customs and Border Protection checked
its records and acknowledged the payment had been made but had not been reconciled
with its Debt Management Area. It withdrew its request for payment, apologised to Mr D and
undertook to improve its processes.

During the year the Ombudsman commenced
an own motion investigation into Customs
and Border Protection’s administration of
some of its coercive powers in passenger
processing. The investigation will assess
Customs and Border Protection’s policy and

practice against legislation and principles
of good administration, and in light of best
practice principles set out by the Administrative
Review Council. A report on the investigation is
expected to be published in November 2010.
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Centrelink
In 2009–10 the Ombudsman’s office received
5,199 approaches and complaints about
Centrelink compared to 7,226 in 2008–09.
This is a 28% decrease over the previous year
and the lowest number in 10 years. The figure
also includes 49 cases relating to the Northern
Territory Emergency Response (NTER).

Despite the decrease, Centrelink continues to
be the agency about which the Ombudsman
receives the highest number of complaints.
This is not unexpected given the high volume of
transactions, the breadth and complexity of the
services and payments that Centrelink delivers
on behalf of Australian Government agencies.
Figure 5.2 shows the trend in approaches and
complaints over the past five years.

Figure 5.2: Centrelink complaint trend 2004–05 to 2009–10
Centrelink complaint trend 2004–05 to 2009–10
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Complaint themes
Although a number of factors are likely to
have contributed to the reduction in Centrelink
complaints, the absence of any stimulus
or bonus payments (which generated large

numbers of complaints in recent years) and
the implementation of a more flexible social
security compliance framework, appear to have
contributed to the significantly lower figure.
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Procedural fairness
Over the years, the Ombudsman’s office has
received complaints from customers about
payments being suspended and/or debts
being raised on the basis of wrong information.
In many cases, Centrelink has not told these

customers about the information it relied upon
in deciding to suspend a payment or raise
a debt, and therefore has not given them a
chance to correct or provide more complete
information.
An example of this can be seen in the case
study, Procedural fairness in decision making.

Procedural fairness in decision making
Centrelink suspended Mrs E’s parenting payment because it had identified that Mr E
was transferring large sums of money through his bank accounts. Centrelink intended to
investigate why these amounts had not been declared as income. Mrs E complained to this
office about the suspension of her payment without warning or an opportunity to explain
their circumstances. Centrelink subsequently learned that Mr E’s accounts were being used
as holding accounts for funds that were being transferred internationally for aid reasons, and
that Mr and Mrs E derived no benefit from these transactions. As a result, Centrelink restored
Mrs E’s payments with arrears. Our office formed the view that Mr and Mrs E had been denied
procedural fairness.

Transfer to more suitable payment
Previous Ombudsman reports have highlighted
the effectiveness of analysing complaints from
individuals to identify whether the same issue
affects a larger number of existing or potential

customers. Our focus on identifying systemic
problems has continued this year. An example
of this approach can be seen in the case study,
Transfer to age pension.

Transfer to age pension
We received a complaint from Ms F that Centrelink had not transferred her to the age
pension (AP) when she reached age pension age in 1998. Ms F was on a lower payment until
transferring to AP in 2009 and asked for a review of the start date of her AP (back to 1998).
Centrelink decided that it could treat Ms F as having transferred to AP when she originally
reached age pension age, and paid her arrears for the amount she had missed out on.
While investigating Ms F’s complaint, we asked Centrelink about whether other customers
had remained on a lesser payment despite reaching age pension age. We were advised
that approximately 1,800 other customers had been identified as receiving another
income support payment despite having reached age pension age and that Centrelink had
subsequently invited those customers to apply for AP. We will continue monitoring this issue
during 2010–11 to ensure that these customers are not disadvantaged.
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Cross-agency issues
Many complaints to our office require us to
make enquiries of more than one agency. This
is particularly the case where one agency is
responsible for delivering a product or service,
while another has responsibility for the relevant
policy or law.

Complaints that involve more than one agency
can be particularly difficult to resolve. This
challenge is evident in the case study Medicare
or Centrelink FAO service?

Medicare or Centrelink FAO service?
Both Centrelink and Medicare Australia deliver services on behalf of the Family Assistance
Office (FAO). Ms G complained to our office that the wording used in an FAO letter had
caused her offence and confusion. Our investigation confirmed that the letter appeared to
be inaccurate and confusing, and we suggested that Centrelink apologise to Ms G. Centrelink
advised that the letter in question had been issued by Medicare and, as such, it would be
more appropriate for that agency to apologise. We contacted Medicare to seek an apology
and, following protracted discussions with both Medicare and Centrelink, eventually Medicare
apologised to Ms G. It took nine months for the two agencies to agree who was responsible
and take action to resolve Ms G’s concerns.

In some instances the business of one agency
can be affected by system errors or failures
on the part of another agency, often to the

detriment of the customer. An example of this
can be seen in the case study, Cross-agency
errors—FaHCSIA, Centrelink and ATO.

Cross-agency errors—FaHCSIA, Centrelink and ATO
During 2009–10 the Australian Taxation Office (ATO) undertook a major upgrade of its
information technology systems. The upgrade affected the ATO’s ability to advise Centrelink
that it had received tax returns. Also during this time, the Department of Families, Housing,
Community Services and Indigenous Affairs (FaHCSIA) implemented a policy which saw
customers have their Family Tax Benefit (FTB) suspended if they failed to lodge past year
tax returns. The Ombudsman’s office subsequently received a number of complaints from
Centrelink customers whose FTB payments had been suspended because Centrelink’s records
indicated they had not lodged their tax returns. We encouraged these complainants to provide
copies of their completed returns to Centrelink so that their payments could be manually
restored pending receipt of official confirmation from the ATO.
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Reports
Compensation for Detriment caused
by Defective Administration
In August 2009 the Ombudsman’s office
released its own motion investigation report
into the administration of the Compensation for
Detriment caused by Defective Administration
(CDDA) scheme. Under the scheme, the
Ombudsman has a specific capacity to make
recommendations that agencies reconsider
cases where compensation has been refused.
The report focused on the handling of CDDA
claims by Centrelink, the ATO and the Child
Support Agency, but made recommendations
relevant to all agencies handling CDDA
matters. Since the publication of the report,
the assessment of CDDA cases by Centrelink
has improved. However, the office continues
to be concerned about the lack of awareness
of the scheme generally, particularly amongst
non-government organisations representing
people who are vulnerable to the effects of poor
government administration.

Economic Security Strategy
Payment
Our 2008–09 annual report reflected on the
large number of complaints our office had
received about the assessment of claims for the
Economic Security Strategy Payment (ESSP).
In November 2009 the Ombudsman’s office
released its report into the administration of the
ESSP. The report focused on the broader lessons
for policy departments for improving how they
communicate about, and administer, payments
to be delivered within tight time frames.

Review of circumstances leading to
a fraud conviction
In May 2010 the Ombudsman’s office
released an investigation report into the
handling of a fraud matter by Centrelink

and the Commonwealth Department of
Public Prosecutions. The Ombudsman’s
report identified that both agencies relied
on incomplete and inaccurate information in
deciding to pursue prosecution against the
customer. We expressed the view that, but
for these errors, legal action and a conviction
against the customer may not have eventuated.
The report made recommendations for the
agencies involved to provide redress to the
individual customer, and to revisit their handling
of her case and other similar fraud matters.

Reviews and delays
Our 2008–09 annual report noted continuing
concerns with Centrelink’s internal review
processes and advised that we expected to
release an own motion investigation report in
2009–10. This report has been completed and
should be published before the end of 2010.

Engagement
In addition to investigating individual
complaints, the Ombudsman’s office has
an important role in improving public
administration. By maintaining regular, robust
liaison with Centrelink during 2009–10 our
office has been able to ensure it is informed of
planned changes to social security and family
assistance law and policy, provide input into
how these changes might be implemented and
communicated to customers. For example,
we provided feedback to Centrelink about
the way in which the same-sex reforms were
communicated to customers who might be
affected by them.
We also meet regularly with Centrelink to keep
abreast of progress in changes to policy or
operations that have resulted from Ombudsman
recommendations. One example is the
Government revisiting its approach to delivering
payments to customers with acute or terminal
illnesses.

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 56  chapter 5: Agencies overview

Looking ahead
Same-sex initiatives

tested payment could be granted a long-term
exemption from activity testing. It also means
that there are fewer reporting requirements that
involve a job capacity assessment or repeated
medical certificates.

From 1 July 2009 Commonwealth legislation
was revised to remove discrimination against
same-sex couples. While most changes provided
beneficial outcomes, in some cases in the social
security and family assistance arenas, these
changes had the potential to reduce or cancel
the entitlements payable to some couples and
families.

Mental illness—servicing vulnerable
customers

Early in 2010 the Government announced that
Centrelink staff would take a ‘compassionate
approach’ to raising or recovering debts
resulting from these legislative changes.
Centrelink acknowledged that fears of
discrimination could result in same-sex
relationships not being declared. The
Ombudsman was able to advance procedural
instructions to support more consistent
outcomes and will continue to engage with
Centrelink on these matters.

In 2009 we commenced an own motion
investigation into the engagement of customers
with a mental illness in the social security
system. The investigation focused on the
services delivered and overseen by Centrelink,
the Department of Education, Employment and
Workplace Relations and FaHCSIA in response
to feedback from customers, carers, nongovernment organisations and agency staff
that some customers with a mental illness have
difficulty navigating the social security system.

Acute and terminal illness

Our investigation, Falling through the
cracks, examines the effectiveness of current
government policies and procedures as they
affect customers suffering from a mental illness.
The report should be published in second half
of 2010.

In March 2009 the Ombudsman’s office released
an own motion investigation report into the
assessment of claims for disability support
pension (DSP) from people with acute or
terminal illnesses.

Given the short time frame in which the new
policy has been in place, we have not yet had an
opportunity to assess the impact on customers.

Following our report, the government
announced that from March 2010 customers
with a serious illness receiving an activity-
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Child support agency
The Child Support Agency (CSA) is an
organisational unit within the Department of
Human Services. In 2009–10, the Ombudsman
received 2,280 approaches and complaints
about the CSA, a decrease of 7.8% from the
previous year. Approximately 28% of complaints
were investigated.

Complaint themes
Complaint themes in 2009–10 included debt
management, ‘care percentage’ decisions used
in child support assessments, and a backlog in
income reconciliations.

Collecting child support debts
The biggest area of CSA debt recovery is the
collection of child support payable by payers
for transfer to payees. However, the CSA
also recovers overpaid child support from
payees. A payee can be overpaid when the
CSA retrospectively reduces the child support
assessment, or if by error the CSA paid an
amount to the payee without first having
received it from the payer.
CSA’s debt enforcement method accounted for
14% of complaint issues, and was the largest
investigated issue category. Almost as many
complaints related to the CSA’s failure to collect
(13.5%).
Debtors complain to us about the harshness
of the CSA’s collection action and question the
accuracy and fairness of the debts. Those relying
on the CSA to collect debts and transfer money
to them complain that the CSA is too lenient, or
is not taking sufficient enforcement action. They
may be frustrated by the CSA’s unwillingness to
provide detailed or regular information about its
efforts. By investigating these complaints we can
independently confirm the reasonableness of the
CSA’s actions, or alternatively, uncover and seek
remedies for delay or inaction.
In 2009–10 we investigated three cases where
the CSA had collected late payment penalties
from a payer’s tax refund despite having agreed
to cancel the penalties when the person had paid

off their child support debt. We were concerned
that the CSA’s processes allowed this to
happen and seemed to prevent the debtor from
exercising their objection rights. The CSA has now
refunded those penalties. In another case the
CSA continued to charge late payment penalties
on a debt that a court had suspended. We will
continue to monitor the CSA’s administration of
late payment penalties in 2010–11.

‘Care percentage’ decisions
We identified a pattern of complaints about the
CSA’s administration of the rules for deciding
what ‘care percentage’ to use for each parent
when calculating child support, including delays,
confusing advice and, in some cases, a lack of
understanding on the part of CSA staff of the
complex rules that applied from 1 July 2008. At
the same time, we noted that the rules used by
Centrelink to work out a parent’s level of care for
Family Tax Benefit (FTB) did not seem to cause the
same problems.
In the 2009–10 Budget, the Government announced
that from 1 July 2010, it would align the CSA and
Centrelink rules for working out care percentages
(the ‘alignment of care’ measure). In preparation we
met with policy officers in FaHCSIA to highlight the
problems we had identified in complaints. Many
of those problems appear to have been addressed
by the alignment of care measure; however, we
will continue to monitor this area of the CSA’s
administration.

Income reconciliations
Last year we reported significant delays in the CSA
reconciling parents’ estimated incomes against the
Australian Taxation Office’s (ATO) assessments.
This backlog arose from system problems and
resourcing decisions within the CSA, not the ATO. As
at 30 June 2010, the CSA reported having reconciled
249,732 estimates, with approximately 143,000
remaining. A change in child support law from
1 July 2010 will overcome the need for the CSA to
manually calculate every estimate reconciliation.
The CSA expects to complete the backlog of
estimate reconciliations by 30 June 2011.
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The CSA’s reconciliation of a parent’s income
can lead to an additional child support debt for
the payer or an overpayment of child support for
the payee. If they have not kept detailed records
of their income, the person whose income has
been reconciled may not be able to challenge
the CSA’s decision. This was a problem in one
complaint where the CSA reconciled a parent’s
1999 income years later, in 2010. Lengthy delays
like this mean that statutory time limits for the
Change of Assessment (CoA) process and court
applications for leave to apply for a CoA have
often expired.
These statutory time limits can also have unfair
results for one parent when the other parent
lodges a late tax return showing that their
income was less than the CSA had used in
working out child support. Two complainants
to this office have been required to repay
money to the CSA that they received in good
faith and have no way to challenge. We have
recommended that the CSA assist these
complainants to prepare an application to the
Department of Finance and Deregulation for
these debts to be waived.

The CSA’s interaction with other
Commonwealth agencies
The CSA and Centrelink share information to
ensure that people receiving the higher rate of
FTB for a child of a previous relationship also
have a current child support assessment for that
child. The following case shows how a CSA error
can flow on to affect a person’s FTB.
The CSA and the ATO share information
required to administer the child support
scheme. Sometimes, the automatic exchange of
information is not enough. The case study Caught
in the wheels shows that it can sometimes be
difficult to get the two agencies to communicate
with each other.

Little mistakes with serious
consequences
A particular challenge facing the CSA is to ensure
that its processes do not harm the relationship
between separated parents. A small slip-up can
have serious repercussions, as in the case study
A trail of errors.

Computer says no!
The CSA mistakenly deleted Mrs H’s child support case for her daughter from its system. It told
Mrs H it would take up to three months to fix this problem. Based on a computer match shortly
afterwards, Centrelink advised Mrs H that she had been overpaid $9,000 in FTB. Centrelink’s
decision was based on records that showed no child support assessment since 2005.
Mrs H and the CSA told Centrelink about the error. Centrelink said that it would cancel the
overpayment when the CSA fixed the mistake, but in the interim, it would deduct $60 per
fortnight from her FTB for the overpayment. Mrs H complained to the Ombudsman but it still
took almost two months for the CSA problem to be resolved and for Centrelink to cancel the
overpayment and refund the deductions to Mrs H.
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Caught in the wheels
The CSA asked Mr J to pay a child support debt based on an incorrect ATO assessment. Mr J
told us that although the ATO had since amended its assessment, the CSA refused to update
his child support unless he could prove that the assessment was incorrect because of an ATO
mistake.
We recommended that the CSA provide Mr J with a letter to the ATO explaining the information
the CSA needed and why. The CSA did this, but the ATO refused to give Mr J a letter to take back
to the CSA. Only at our request did the CSA contact the ATO to get the information it needed and
amend Mr J’s child support assessment, cancelling the incorrect debt.

A trail of error
Ms K was a child support payee with a fear of domestic violence from her former partner, Mr L.
The CSA discovered that Mr L had underestimated his income for his child support assessment
and asked him to pay arrears. Ms K was afraid that Mr L would force her to give back anything
that the CSA collected for her. She spoke to a Centrelink social worker about her situation, then
instructed the CSA to cancel her child support assessment and Mr L’s arrears.
The CSA paid Ms K $600 that it had intended to refund to Mr L. Ms K contacted the CSA to find
out whether she should return it. The CSA told Ms K that she could keep it: Mr L might not know
she had received the money and he would probably think the CSA had kept it. Ms K complained
to the Ombudsman about this advice, as she was not sure what to do. She suspected that Mr L
knew the CSA had paid the money to her and was afraid of what might happen if she attempted
to conceal this from him. Our investigation of Ms K’s complaint achieved the following:
• we were able to confirm for Ms K that Mr L was aware that she received the money,
making it easier for her to handle any consequences
• the CSA advised Mr L that it had been ‘remiss’ in paying $600 to Ms K and invited him to
apply for compensation
• the CSA acknowledged the sensitive nature of Ms K’s case and apologised to her
• the CSA re-examined the breakdown in its procedures and identified a system
improvement to reduce the risk to other vulnerable payees.
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Reports
Own motion investigations and
submissions about the CSA
This year we published a report, Australian
Federal Police and the Child Support Agency,
Department of Human Services: Caught
between two agencies: the case of Mrs X (report
14|2009). The Ombudsman also made a written
submission to an independent review of the
CSA’s administration by Mr David Richmond AO,
Delivering Quality Outcomes.
In 2009 we commenced an own motion
investigation into the CSA processes and
practices involved in accessing a parent’s
‘capacity to pay’. Another own motion
investigation commenced in 2009 relates to
‘write only’ procedures, which limit service to
customers who display difficult and challenging
behaviour. Both investigation reports are due
for release in the second half of 2010.

Improved timeliness for CSA
objections
We have previously reported our concern about
the CSA’s failure to finalise its internal reviews,
known as objections, within the 60-day period
set by law. In 2009–10, results significantly
improved and compliance is now nearly 100%.

Better Departure Prohibition Order
procedures
The CSA can stop a person who owes arrears
of child support from leaving Australia by
making a Departure Prohibition Order (DPO).
In June 2009, the Ombudsman released a
report Child Support Agency: Administration
of Departure Prohibition Orders (Report No
8/2009) with eight recommendations, which
the CSA has implemented. The CSA now has
better DPO procedures and its letters contain a
comprehensive list of appeal rights and options
to challenge a DPO.
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Comcare
Comcare regulates workers’ compensation
and work health and safety. The majority
of complaints received by our office about
Comcare concern its management of claims
from injured workers. During 2009–10 our office
received 72 complaints about Comcare, down
from 95 the previous financial year, representing
a 24% decrease.
Comcare will often need to consider a range of
medical information when making decisions
regarding eligibility for compensation.
This can prolong the time taken to make a
decision, which is a source of frustration for
complainants. During 2009–10 the office
was able to assist complainants by ensuring
any unnecessary delays were addressed and
facilitating better explanations of decision
processes.
The investigation of two complaints about
Comcare highlighted a gap in its ability to fully
compensate claimants who had suffered a
financial loss due to administrative error. In both
cases the complainants had originally missed
out on their proper entitlement due to an error
in calculation. The mistakes were undetected in
one case for 13 years, and 10 years in the other.
Upon discovering the error, Comcare paid the
amount originally owed, but determined that
under its legislation it could not pay interest on
that money.

Although the office accepted that the payment
of interest in these cases was problematic under
Comcare’s legislation, the Ombudsman issued
a report (report 4|2010) recommending that
Comcare give further consideration to the issue
of compensation for the two complainants. The
Ombudsman also recommended that Comcare
consider how it could address similar claims in
the future.
In response, Comcare found a way to fully
compensate one of the complainants and has
indicated that it hopes to at least partially
compensate the other. Comcare has also given
the office an undertaking to develop and seek
approval for a scheme to deal with future
claims for compensation caused by its defective
administration. It is hoped that such a scheme
will enable the complainant who has only been
partially compensated to receive their full
entitlement.
It is pleasing to note that after the report was
issued, Comcare undertook its own review
to ascertain if there were other similar cases.
While the review has not identified any further
underpayments, Comcare’s proactive response
to the report is a good example of how an
agency can use feedback from individual
complaints as an opportunity to improve
customer service more generally.

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 62  chapter 5: Agencies overview

Department of Education,
Employment and Workplace
Relations
In 2009–10 the Ombudsman’s office received
479 approaches and complaints about the
Department of Education, Employment and
Workplace Relations (DEEWR). This is a
16% decrease from the 571 approaches and
complaints we received in 2008–09. Figure 5.3
shows complaint trends over the past five years.

The number of approaches and complaints
received about DEEWR during 2009–10 was the
lowest in the past four years, and sees a return
to the level of complaints received prior to the
implementation of the Welfare to Work social
security reforms.

Figure 5.3: Complaints received for the period 2004–05 to 2009–10
DEEWR complaint trend 2004-05 to 2009-10
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Complaint themes
As part of our ongoing work in looking at
complaint trends and themes, we engaged with
DEEWR to discuss issues about individuals as
well as broader groups of customers, and to
make recommendations for how policies and
procedures might be improved.
Some of the issues that our efforts focused on
in 2009–10 were about the:
• accuracy and consistency of decision
making about applications for premigration skills assessment

• advice given by contracted providers
• timeliness of decisions made under the
General Employee Entitlements and
Redundancy Scheme (GEERS).

Apprenticeships
During 2009–10 the Ombudsman’s office
investigated several complaints about the
handling of claims made under the Australian
Apprenticeship Incentives Program administered
by DEEWR. Two main issues emerged from
these complaints: quality of advice given by
the Australian Apprenticeships Centre about
claimants’ eligibility; and consistency in
decision making.
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Consistency in decision making

investigation which considered the adequacy of
DEEWR’s guidance to staff to ensure consistency
of decision making.

The case study Australian Apprenticeship
Support Services is an example of an

Australian Apprenticeship Support Services
Ms M took on an apprentice and expected to receive an incentive payment. When she found out
that she did not qualify for the payment because of a change made to the guidelines while the
apprentice was working for her, Ms M complained to this office. Our investigation found that
DEEWR’s decision to refuse Ms M’s claim was not unreasonable. However, no consideration
had been given to whether Ms Ms claim could be granted under the ‘exceptional circumstances’
provision of the payment guidelines.
Discussion with DEEWR revealed that it did not have any examples or guidance regarding
what might be considered exceptional circumstances. We queried DEEWR about the lack
of information for claimants to decide whether or not to seek payment under exceptional
circumstances. A lack of guidance also gives decision makers broad discretionary powers.
DEEWR advised that it does not consider specific examples would be appropriate, but explained
that staff considering claims of exceptional circumstances need to discuss these to ensure
consistency of outcomes. Our office is currently considering whether to pursue this issue
further.

Compensation for advice or actions
of contracted providers
During 2009–10 our office received a number of
complaints from people who believed they had
been financially disadvantaged as a result of
advice given or actions taken (or not taken) by
providers contracted to deliver services on behalf
of DEEWR. If the complainant had dealt directly
with DEEWR on these matters, it would have been
open to them to lodge a claim for compensation
under the Compensation for Detriment caused
by Defective Administration (CDDA) scheme.
However, they had no such avenue of redress
when dealing with contracted providers.

Our office provided DEEWR with an issues paper
on this topic in June 2010, suggesting that it
consider implementing some CDDA-type means of
compensating victims of defective administration
under existing contracts and incorporating this
process into new contracts.
In response DEEWR acknowledged that the
suggestion raised in the issues paper was worthy
of further consideration, however, the matter
raised broader issues that should be canvassed
at a whole-of-government level. DEEWR further
noted that consideration might be given to
revisiting the issue after the Senate Legal and
Constitutional Affairs Committee issues their
report on government compensation payments.
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Policy supporting sensible
decisions—Trades Recognition
Australia and the Trans-Tasman
Mutual Recognition Agreement
In 2009 the Ombudsman’s office received
a complaint about the interaction between
two schemes for assessing skills for living

and working in Australia. Our investigation,
outlined in the case study TRA and the TTMRA,
highlighted the incongruence of a licence that
had been granted to a person on the basis of
an international mutual recognition scheme
not being considered suitable evidence to
assess their job skills for permanent residency.
This resulted in DEEWR agreeing to revisit its
approach to these matters.

TRA and the TTMRA
Mr N was a New Zealand citizen living in Australia who was issued a licence to work as an
electrician under the Trans-Tasman Mutual Recognition Agreement (TTMRA). Mr N decided to
apply for permanent residency, and was required to undergo a skills assessment conducted by
Trades Recognition Australia (TRA). Despite the fact that he was already living and working as
a licensed electrician in Australia, TRA rejected Mr N’s application on the basis that he had not
sufficiently demonstrated his qualifications.
Our investigation revealed that under the Uniform Assessment Criteria (UAC) used by TRA to
assess applications, a licence issued under the TTMRA was not considered suitable evidence of
a qualification. We highlighted the lack of logic in this approach and, as a result, TRA has given
an undertaking that it will revisit its treatment of licences issued under the TTMRA in the course
of its review of the UAC.

Updates

Job seeker transfers

Trades Recognition Australia

It is pleasing to note that the number of
complaints regarding job seeker transfers
has reduced significantly during 2009–10.
While there could be a range of reasons for
this reduction, it is worth noting that DEEWR
implemented its new ‘Job Services Australia’
(JSA) model of employment services from 1 July
2009. The JSA model replaced the previous Job
Network and is promoted by DEEWR as giving
job seekers and providers increased flexibility to
access appropriate support and services.

In our 2008–09 annual report we noted that we
had received a large number of complaints from
applicants wishing to obtain trade recognition
for migration purposes. Applicants were unclear
why their applications had been unsuccessful.
In 2009–10 the number of complaints reduced
significantly, though it is not yet clear whether
this reduction is the result of improved decision
making, recording and advice by TRA, or other
factors, such as a recent change in TRA’s
assessment process. We also note that there is
a cost to applicants in seeking a review.
The office will continue to monitor the adequacy
of feedback that TRA provides to applicants
prior to decision review.

Despite the reduction in complaints on this
issue, it continues to be a significant source of
complaints for our office and we will continue to
monitor it in the coming year.
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Cross-agency issues

Looking forward

Child care payments—Centrelink
and DEEWR responsibility

In March 2010 DEEWR implemented a new
model of delivering employment services
to people with a disability, called Disability
Employment Services. This model replaces a
number of different ways that these services
were previously delivered, and combines them
into two distinct streams of support.

In previous annual reports we have discussed
the complexities of investigating complaints
that involve more than one agency. In 2009–10
we received a number of complaints about
the Child Care Management System (CCMS),
which is used by the Government to exchange
information with child care providers about
customer usage and entitlements. While
Centrelink delivers the payments to assist
families with the cost of child care, DEEWR
has responsibility for managing the CCMS and
relationships with child care providers. This
has led to customers experiencing confusion
and difficulty in understanding which agency
is responsible for resolving errors in the
assessment of child care entitlements. The
following case study, Centrelink or DEEWR
CCMS? illustrates just such an example.

Given the short time frame in which the new
model has been in place, we have not yet had an
opportunity to fully assess how the new model
is working for jobseekers. We will monitor this
area for complaints during 2010–11.

Centrelink or DEEWR CCMS?
Ms O complained that she had not received her quarterly child care tax rebate (CCTR) payment
despite contacting Centrelink more than 15 times. She advised that, at the request of Centrelink,
her child care provider had resubmitted its attendance data three times and still no payment had
been forthcoming.
We contacted Centrelink and DEEWR and were advised that, in order for the problem to be
rectified, Ms O’s child care provider would have to retract all previous attendance data and
resubmit the data. This information had not previously been provided to Ms O because she had
been dealing with Centrelink and not with DEEWR, who oversees the CCMS.
We contacted Centrelink and DEEWR to draw their attention to the problems faced by families
when trying to understand why their CCTR had not been paid, and recommended that a suitable
complaint process be implemented. DEEWR and Centrelink subsequently advised that there was
a process in place through Centrelink with escalation points to the CCMS. The agencies advised
that, following our investigation, they had met to review the complaint process and explore
further improvements.
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Department of Environment,
Water, Heritage and the Arts and
Department of Climate Change and
Energy Efficiency
During 2009–10, we received 341 complaints
about the Department of Environment, Water,
Heritage and the Arts (DEWHA), and 153
complaints about the Department of Climate
Change and Energy Efficiency (DCCEE).
In contrast, in 2008–09 we received only 46
complaints about DEWHA and six complaints
about the Department of Climate Change. In
2009–10 we formally investigated 64 complaints
about DEWHA and 69 complaints about DCCEE.
Most complaints received during 2009–10
concerned the Australian Government’s energy
efficiency and renewable energy programs,
particularly the solar panel rebate under the
Solar Homes and Communities Plan, the solar
hot water rebate under the Energy Efficient
Homes Package, the Home Insulation Program,
and the Green Loans program.
On 8 March 2010, DEWHA’s energy efficiency
and renewable energy functions were
transferred to the Department of Climate
Change, which became the Department of
Climate Change and Energy Efficiency.

Complaint handling
Many of the complaints we received raised
concerns about DEWHA’s failure to respond
adequately to enquiries and complaints lodged
directly with that department. In light of this, in
September 2009 we commenced an own motion
investigation into DEWHA’s complaint-handling
policies and processes.

In its response to this investigation, DEWHA
acknowledged that enquiries and complaints to
the department had increased in parallel with
the expansion in its energy efficiency programs,
and that its complaint-handling arrangements
were no longer adequate given its changed
circumstances. It advised that it was in the
process of revising its complaint-handling
policies and procedures, with reference to
the Ombudsman’s Better practice guide to
complaint handling.
In early 2010, staff from the Ombudsman’s office
and DEWHA met via teleconference to discuss
the department’s enquiries and complaints
processes, particularly in relation to the Green
Loans program.
After the transfer of DEWHA’s energy efficiency
programs to DCCEE in March 2010, we decided
to finalise our investigation without publishing
a report, given that DEWHA was already in the
process of bringing its complaints policies and
procedures into line with our Better practice
guide to complaint handling. We will continue
to work with DEWHA as it goes through this
process.
We also worked closely with DCCEE as it
established new complaint-handling processes
after responsibility for the energy efficiency
program was transferred to it. Once again, we
will continue to work with the department as it
implements a centralised complaint-handling
system that reflects our better practice guide.
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Delay in processing
Mr P applied for a solar panel rebate in early 2009. The claim form indicated that processing
would take six weeks. Five months later Mr P complained to our office that his application had
not been finalised, and that DEWHA had not explained the delay, despite him making several
phone calls to the department and writing to the Minister. The department explained to us that
the delay was caused in part by Mr P’s application having been incomplete. The department
had sought the missing information from the installer, who had taken two months to provide
it. However, the department acknowledged that it had not responded appropriately to Mr P’s
complaints. It had not explained to him that his application was incomplete, nor that it had
sought the information from the installer.

No complaint process
Ms Q applied for a solar hot water rebate in May 2009. Several weeks later she contacted
DEWHA to confirm that it had received her application. She was told that that information was
not available, and to call back in four weeks. Four weeks later, Ms Qcalled the department
and was told that the department still could not confirm that it had received her application
because of delays in processing applications. Ms Q complained to our office that when she
then asked to speak to a supervisor to lodge a complaint, she was told that there was no
process available to do so. Subsequently Ms Q’s application was approved, but there was a
delay by the department in depositing the funds into her bank account. Ms Q then lodged an
online complaint with the department, and made further phone calls, but the department did
not respond to her complaint. The recorded reason was: ‘Due to the tone of her calls I have not
attempted to respond or provide further explanation to her complaints (misinformation, poor
service, incompetence etc.)’.

Solar panel rebates
On 8 June 2009, the Minister for the
Environment announced that the Australian
Government would only accept completed
applications for the popular $8,000 solar
panel rebate that were sent to DEWHA before
midnight on 9 June 2009.
We subsequently received many complaints
about DEWHA’s rejection of applications
because they were received late or were
incomplete. We carefully considered the
reasonableness of the department’s criteria

for determining whether an application had
been sent before the 9 June 2009 cut-off, the
reasonableness of its criteria for deciding
whether an application was substantially
complete or not, and how the department
applied these criteria in particular cases.
In many cases, we were able to satisfy the
complainants that the department’s criteria
were reasonable, and had been properly applied
in their cases. In other cases, the department
agreed to reconsider the applications as a result
of our investigation.
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We also received complaints about solar panel
applications having been lost. The department
confirmed that more than 1,000 applications
may have been lost. Most of these were
claimed to have been sent in bulk by installers
before the 9 June cut-off. It was unlikely that
an investigation by this office would be able to
determine whether any particular applications
had in fact been lost, and whether the loss
had occurred in transit or after they had been
received by the department.

In light of this, we again focused on the
reasonableness of the criteria used to determine
whether to accept resubmitted applications.
DEWHA and DCCEE proactively engaged with
us in designing the process for considering
resubmitted applications. We ensured that
the criteria were clearly communicated to the
installers who had complained to our office, as
well as to their individual customers.

Group application
Fifty permanent residents of a caravan park formed a group to apply for solar panel rebates
through a single installer. The installer claimed to have submitted all 50 applications prior to the
9 June 2009 deadline. DEWHA accepted 43 applications, but rejected seven for lateness and/
or incompleteness. Upon review, one application was accepted but the rejection of the other six
was upheld. However, after investigation by our office, the department (now DCCEE) conducted
a second review and granted approval for the remaining six applications.

Two out of three
Mr R complained that an installer had submitted three applications for the solar panel rebate
for himself and two other members of his family. The other two applications had been approved,
but his had been rejected as incomplete. Our investigation confirmed that, in Mr R’s case, the
installer had neglected to include the part of the application in which the installer certified that
the proposed system would comply with the relevant standards and legislative requirements,
meet the rebate guidelines, and was appropriate for Mr R’s location. We considered that it was
not unreasonable for DCCEE to have assessed the application as materially incomplete.

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 69  commonwealth ombudsman

Lost applications
Mr S has a business installing solar panels, and complained that he had sent in more than
3,000 solar panel rebate applications before the 9 June 2009 cut-off, but DEWHA had no
record of receiving 618 of these. Mr S had met with the department in October 2009, and had
followed up but had not received clear advice about the missing applications.
Mr S also complained that the department had paid the rebate to three of his customers
whose applications had been lost, after they had submitted duplicate applications together
with statutory declarations stating that their original applications were posted by 9 June 2009.
However, DEWHA had not adopted this for other missing applications.
In response to our inquiries, DEWHA advised that it had approved Mr S’s three customers’
applications in error. It again met with Mr S and advised him that it was still finalising its
policy on lost applications. Mr S also contacted us after the meeting and expressed concerns
about the department’s request that he provide copies of the original applications. He
explained that very few of his customers had kept copies.
We discussed the situation with DEWHA and also DCCEE (after responsibility for the program
was transferred to it in March 2010). We emphasised the need for a timely resolution to the
problem, given the large number of people who were affected.
Ultimately, in May 2010 DCCEE wrote to all applicants whose applications were missing,
inviting them to resubmit their applications, together with supporting evidence to show that
they had applied before the 9 June 2009 cut-off. Where applicants had not kept a copy of
their original application, they were offered the opportunity to submit a duplicate application
together with a statutory declaration to that effect.
In our view, this policy for dealing with lost applications seemed reasonable.

Home Insulation Program
We received more than 60 complaints
concerning DEWHA/DCCEE’s administration of
the Australian Home Insulation program. Most
of these complaints were from householders
who were concerned about delays in rebate
applications being approved, or from installers
about approved rebates being paid.
Some householders were concerned about the
quality and safety of the insulation that had
been installed in their homes, and whether
the department was taking steps to regulate
installers and check the quality and safety of the
insulation materials used.

Householders also complained about fraudulent
claims for the rebate in relation to their
properties. In some cases, the possibility of
a fraudulent claim came to the householder’s
attention when their rebate application
was rejected because a rebate had already
been paid for their property. In other cases,
the householder received a letter from the
department confirming that a rebate had been
paid to an installer for their property, when the
householder had not in fact made an application.
In these cases, we advised the complainant to
draw the department’s attention to the issue so
that it could take compliance action.
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Green Loans program
We received 126 complaints about the Green
Loans program from Green Loans assessors
concerned about difficulties in obtaining

assessment bookings, or about delays in
the processing of invoices and difficulties in
communicating with the departments generally.

Green Loans assessors
We received complaints from Green Loans home sustainability assessors about the DCCEE’s
delayed payment of their invoices. In some cases, the complainants had contacted the
department numerous times to enquire about the status of their payments. Although they
had used the dedicated email address and phone number advertised by the department, they
had not received any response. DCCEE advised our office that the same team processing the
payments was also required to deal with complaints and enquiries. As payment processing was
considered a priority, the department was not able to respond to complaints or enquiries in a
timely manner. At our suggestion, DCCEE improved the information it provided to assessors
about payment time frames by posting regular payment processing updates on its website, and
amending its auto-reply email message to inform complainants to expect delays and to advise
which invoices the department was currently processing.

Systemic issues
Many of the complaints to our office echoed
media concerns about the energy efficiency
programs. The Australian Government has
responded to some issues by making changes
to administration, or by commissioning an
inquiry into the relevant aspect of the program.
We declined to investigate complaints where
the departments were already taking steps to

remedy problems, and where our investigation
would have duplicated another inquiry.
However, even in these cases we liaised
regularly with the departments to ensure that
they were aware of the full range of issues and
concerns that complainants were raising with
us, and to ensure that steps were being taken to
address the problems. We also regularly sought
improvements to their complaint-handling
processes and the way in which information was
provided to the public.
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Department of Families, Housing,
Community Services and Indigenous
Affairs
Indigenous programs in
the Northern Territory
The office has been funded until 2011–12 to
provide independent oversight of the Northern
Territory Emergency Response (NTER) and the
Closing the Gap NT initiatives.
Apart from oversighting the NTER and the
Closing the Gap NT initiatives, the Indigenous
Unit of the Commonwealth Ombudsman also
monitors all Australian Government programs
that have an impact on Indigenous Australians
in the Northern Territory (NT).
Complaints received from Indigenous
Australians in the NT primarily relate to the
Department of Families, Housing, Community
Services and Indigenous Affairs (FaHCSIA), the
Department of Education, Employment and
Workplace Relations (DEEWR) and Centrelink.
This is to be expected as they are large and
complex government agencies responsible
for programs that have an impact on people’s
everyday lives. The Ombudsman also works with
other agencies as the need arises.

• the Ombudsman’s office’s outreach
program is scheduled to ensure adequate
time is available for investigations to be
completed, and issues to be pursued
• it is clear from our outreach visits that there
are many more complaints than this office
is presently resourced to handle.
The issue which attracts the highest number
of complaints is housing. Problems arise from
complex leasing arrangements, the Strategic
Indigenous Housing and Infrastructure Program
(SIHIP), the devolution of housing repair and
maintenance services to local shires, as well as
the delivery of municipal and essential services
to communities. Such complaints are recorded
against FaHCSIA; however, they often also
concern the NT Department of Housing, Local
Government and Regional Services (DHLGRS),
for example:
• housing repairs and maintenance
• rent
• tenancy agreements
• housing allocation decisions

Complaint themes

• housing reference groups

The Ombudsman’s office dealt with 322
complaints relating to the NTER or Indigenous
programs in the NT. Almost all of these
complaints were received during outreach to 39
communities and town camps.

• municipal and central services—such as
mowing, fencing, repairs to and usage of
public buildings.

In considering these statistics the following
should be noted:
• the number of complaints received is
directly related to the number of outreach
visits conducted because few complaints
are received from Indigenous people
through the office’s usual avenues
(telephone, letter and internet)

The case studies on the following page highlight
the diversity of concerns.
Other major issues of complaint relate to Income
Management, the School Nutrition Program, Job
Services Australia providers and land council
decisions. Businesses and individuals also
complain about the BasicsCard scheme.
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House maintenance
Ms T complained about the condition of her house, saying that the stove did not work and that
no repairs or maintenance had been undertaken in her community for some time. This was an
issue for many people in the community.
Our investigation revealed some confusion about who was responsible for the repairs. While
FaHCSIA was the landlord, responsibility for tenancy management and repairs had been
devolved to the NT DHLGRS. DHLGRS had provided funding to the local shire for repairs and
maintenance, but the shire was not clear on whether stoves were included in those things they
were required to maintain.
As a result of this complaint and our investigation, the shire arranged for Ms T’s stove to be
replaced, along with 19 others in her community.

Community access to playgrounds
Residents of a remote community complained that there was no play equipment for the children
outside of school hours as the school gates were locked at the end of the school day. We were
told that new play equipment had been ordered for two other communities in the area, but
not for this community. While we were in the community we saw metal grids placed in the area
where the community said they would like a playground located.
When we investigated, we were advised that the Shire Council had not ordered play equipment
for this community because there was play equipment at the school. Following our investigation,
the Shire Council ordered new play equipment and the agency will fund the erection of shade
cloth over the play area.

BasicsCard usability
Mr U owned a roadhouse and had applied to Centrelink to be approved as a BasicsCard
merchant for fuel, power and groceries. Centrelink had approved Mr U to be a BasicsCard
merchant for fuel and power, but not for groceries because the policy, which was developed by
FaHCSIA, did not allow roadhouses to sell groceries through BasicsCards. Mr U had requested a
review of the decision, but did not receive a response.
Following an Ombudsman investigation of this complaint, Centrelink reviewed its decision and
decided to approve Mr U’s roadhouse for the full range of BasicsCard purchases, including
groceries. We recommended that Centrelink review its decision letters to merchants so that it
explained the merchant’s review rights. Centrelink accepted our recommendation and amended
its template letters. The complaint investigation also prompted a review of the roadhouse policy.
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Complaint themes and
cross-agency issues
It is evident that most agencies have not
established accessible complaint mechanisms
of their own in remote communities.
Consequently, many issues that could be
resolved by agencies do not come to their
attention until we raise the complaint with them.
The need for improved communication was
the subject of a public report that we released
in late 2009 arising from complaints about
asbestos management in remote communities.
A recurring theme throughout complaints is
a concern about poor communication or a
lack of information provided to Indigenous
people about government programs affecting
them. This is particularly acute where program
decisions are made but not adequately
conveyed or explained. Passive delivery
of information, and information which is
inappropriately targeted, misleading, unclear,
untimely, inaccessible or simply non-existent
lies at the heart of a significant number of
complaints investigated by the Ombudsman,
either as a primary issue or related factor.
This often involves a failure to engage, or
interpreters not being available (which is the
subject of a separate public report under
consideration by this office).
This issue is seemingly at odds with the
observation made by a number of community
organisations that Aboriginal communities feel
they have been ‘over-consulted’. Perhaps it is
the same few prominent community leaders
who have been consulted many times on
issues of lower importance, and on broader
more important issues, consultation with
communities has not been well targeted. An
ongoing issue reported to this office is the
failure of clear follow-through or reporting back
on consultations.
Poor communication is often compounded
by the increasing trend towards service
delivery involving two and often three tiers of

government. While multijurisdictional service
delivery can present complex problems for
agencies, there is an increased risk of people
being passed from one level of government to
another without their concerns or needs being
addressed.
The Ombudsman’s role is particularly complex
in this area because so many programs for
Indigenous Australians are cross-agency or
multijurisdictional. Additional issues arise
because of the way Council of Australian
Governments (COAG) agreements define or
describe Australian Government responsibility
for outcomes.
Programs and services may also be delivered
through memorandums of understanding
(MOU) and service level agreements between
the Australian and NT Governments or through
more direct funding to states and territories.
We generally assert Commonwealth jurisdiction
on the basis that the Commonwealth, primarily
via FaHCSIA, is accountable for the delivery of
outcomes under these high-level agreements.

Reports
The Commonwealth Ombudsman is currently
drafting a report about agency access to
Indigenous language interpreters.
We are also finalising a report under s 15
of the Ombudsman Act that arose from
an investigation into a specific complaint
concerning the administration of Performance
Funding Agreements for service providers based
in remote Indigenous communities. Another
report we are currently finalising relates to the
review rights of income-managed people in the NT.

Engagement
In addition to complaint investigations, the
Ombudsman’s office conducts regular formal liaison
meetings with the key agencies involved in Closing
the Gap NT programs. The aim is to gain early
feedback about various government programs and
to provide an opportunity for agencies to adjust and
refine their programs and processes before more
people are adversely affected.
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This strategy has the potential to address a
problem before it affects more clients and
attracts wider attention and criticism. The
Ombudsman is in a strong position to contribute
to the improved delivery of government
programs and if these cooperative objectives are
understood, improved outcomes should follow.
The Ombudsman’s office deals predominantly
with FaHCSIA, Centrelink and DEEWR and
attends regular liaison meetings in Darwin and
Canberra. During 2009–10, we attended agency
liaison meetings with other agencies that run
programs for Indigenous people and remote
communities in the NT, including:
• the Attorney-General’s Department
•	Department of Broadband, Communications
and the Digital Economy
• 	Department of the Environment, Water and
Heritage
•	Department of Health and Ageing.
During the year, we also met regularly with:
• the Indigenous Policy Branch of the
Department of the Prime Minister and
Cabinet in an effort to advance whole-ofgovernment issues and receive updates
from inter-agency forums of which we are
not members
• the Coordinator-General for Remote
Indigenous Services to share information
and discuss relevant issues and approaches
•	Territory Housing—a joint Australian and
NT Government office in Darwin.

Outreach
The Commonwealth Ombudsman is the primary
avenue of independent oversight of many
Australian Government Indigenous programs.
As a result, visits to Indigenous communities in
the NT form a very important component of our
outreach program.
An MOU with the NT Ombudsman signed in
December 2009 facilitates a single interface
for people who wish to complain about crossjurisdictional issues in the NT.

The frequency of outreach visits and the
time taken to investigate complaints can be
significantly lengthened due to agency response
times. We recognise the challenges that a large
government agency such as FaHCSIA has in
responding to our questions, which will often
relate to a complex and multijurisdictional
environment. We are currently refining our
approach to complaints that involve crossagency issues in consultation with FaHCSIA and
relevant NT Government agencies.

Community organisations
We continue to examine how we can best engage
with community agencies and organisations in the
NT. These organisations are an important source
of information about issues of concern and they
also have the capacity to refer their clients to our
services.
In 2009–10 we continued to share promotional and
educational activities with other organisations. For
example, together with the NT Ombudsman we
made a presentation to the Batchelor Institute.
Other activities included information presentations
about Ombudsman services to community board
meetings and other community organisations such
as the Central Australian Youth Link-Up Service
(facilitating internet access at Papunya).

Looking ahead
Many complaints arise from the experience of
one individual who is lost in the enormity of
government programs. People need to know
where to get information about government
programs that affect them.
After more than three years of the NTER and
Closing the Gap NT, communication challenges
in remote NT remain a significant issue, and are
the underlying cause of many complaints.
These challenges are shared by the office in its
own communication with Aboriginal people and
communities in the NT and nationally. The office
is committed to improving its engagement to
make its own services more widely accessible.
A project officer was engaged to develop an
Indigenous communication and engagement
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strategy in 2010. A key part of this project
is formal evidence based research in order
to shed light on how we can communicate
better. We want to find out what messages
Indigenous people respond to and why. We
want to target our messages better and use
the most appropriate tools. This research will
be completed in the second half of 2010. It will
assist the office to:
• be accessible to more Indigenous
Australians

• use best practice communication with
Indigenous Australians
• engage more closely with community
and other stakeholders by sharing this
information.
In other policy areas, decision-making tools can
get in the way of good decisions at the expense
of policy outcomes. The case study Helping
Children with Autism Scheme illustrates this issue.

Helping Children with Autism Scheme
Ms V was granted assistance under the Helping Children with Autism (HCWA) scheme, which
aims to support early intervention for under-school-age autistic children. Ms V complained to us
that FaHCSIA had refused her claim for the Outer Regional and Remote Payment (ORRP), which
provides additional assistance for HCWA recipients, because her address was not considered
‘outer regional and remote’ (under the Accessibility Remoteness Index of Australia (ARIA+) tool
used to assess ORRP claims). Ms V complained that she would not be able to use the HCWA
funding she had been granted because she could not afford to travel to access these services.
We advised FaHCSIA of our view that while a grantee may live near a ‘service centre’ as classified
by ARIA+, it does not necessarily follow that there is a FaHCSIA approved provider in the vicinity
of that service centre. We suggested that FaHCSIA consider using an alternative method of
assessment. In response, FaHCSIA agreed to implement a special consideration for assessing
ORRP applications. Under the changes, Ms V was granted the ORRP for her family. In addition,
as a result of this enquiry other internal review processes were implemented to assist families
seeking assistance.
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Fair Work Ombudsman
The Office of the Fair Work Ombudsman (Fair
Work Ombudsman) was established on 1 July
2009 to promote harmonious, productive
and cooperative workplace relations, and to
monitor, enquire into, investigate, and enforce
compliance with relevant Commonwealth
workplace laws. Its predecessor, the Office
of the Workplace Ombudsman, had similar
functions, although the Fair Work Ombudsman
has a greater educational role.
In 2009–10 we received 57 complaints about
the Fair Work Ombudsman, compared to 65
complaints about its predecessor the year
before. The main issue centred on the conduct
of investigations.
During 2009–10 we undertook an own
motion investigation (Fair Work Ombudsman:
Exercise of coercive information-gathering

powers, report no. 09|2010) focusing on the
policies and guidelines used by the Fair Work
Ombudsman when exercising its powers during
investigations. We used the principles contained
in the Administrative Review Council’s (ARC)
The Coercive Information-Gathering Powers of
Government Agencies (report no. 4, May 2008)
as a guide.
Overall, we found that the Fair Work
Ombudsman is acting consistently with
the principles contained in the ARC report.
We were impressed with the quality of the
procedures in place to manage the coercive
information-gathering powers used by its
inspectors. The own motion report included
some recommendations for further procedural
improvement, which were positively received by
the Fair Work Ombudsman.
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Department of Health and Ageing
The Ombudsman finalised 151 approaches and
complaints about the Department of Health and
Ageing (DoHA) in 2009–10, of which 57 were
investigated.
The main themes arising from complaints were:
• the quality of DoHA investigations into aged
care complaints
• the currency, accuracy and appropriateness
of communications with the public
(including material made available to the
public on DoHA’s websites)

Complaint themes
The most common type of complaints
received about DoHA concerned its Aged Care
Complaints Investigation Scheme (CIS) and its
decisions on recommendations made by the
Aged Care Commissioner (ACCr).
In September 2009, the Ombudsman made a
submission (based on complaints received) to
DoHA’s Review of the Aged Care Complaints
Investigation Scheme conducted by Associate
Professor Merrilyn Walton.

• access to DoHA services in remote
communities.

Respecting the dignity of care recipients
The complainant’s father and another resident had raised some concerns during a general
meeting of the care facility. They felt that the manager was rude to them in response. The
complainant said that the following day the manager had spoken to each of them separately in
their rooms and they felt that this was bullying in response to the incident at the meeting. The
manager said she spoke ‘sternly’ to the residents but had not treated them with disrespect.
The CIS decided that there had been a breach of the requirement to respect the dignity of care
recipients, but that this had been rectified and no further action was required. Both the facility
and a resident’s family appealed to the ACC. The facility argued that there had been no breach of
the requirements and the resident’s family argued that there should be further action taken. The
ACC decided that there was insufficient objective evidence of the conversations to establish that
a breach had occurred.
In this case the complaint process met regulatory needs, but placed the parties in an adversarial
position. The process did not address the perceptions of the parties, which were likely to
continue to affect their ongoing relationship. Addressing these matters is important to the way
residents feel in a care facility that is essentially their home.
Our concerns about the complaints investigation
scheme include:
• the time frame of 14 days for a person to
appeal to the ACC against a decision of the
CIS is too short. Complainants in the aged
care context may need to talk about their
complaint with family members before
proceeding and most similar administrative
appeals processes allow at least 28 days
• the scheme does not cover government
funded aged care services outside the Aged

Care Act 1997, such as flexible programs
providing services to Aboriginal and Torres
Strait Islander Communities
• the scheme is directed towards regulatory
rather than complaint resolution outcomes,
often leaving a complainant’s dispute
unresolved or without redress
• the scheme does not always offer sufficient
opportunity to comment before a decision
or a recommendation is made
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• in some cases the reasons for decisions
of the department’s delegate to accept or
reject the ACC’s recommendations are not
sufficiently transparent.
In particular, the current complaints scheme has
not provided the type of resolution mechanism
required in circumstances where there will be an

ongoing relationship between a care facility and
care recipient.
The case Explaining decisions how a complaint
can remain unresolved due to inadequate
explanation to the complainant of the reasons
for a decision.

Explaining decisions
Mr W’s care facility decided that it could no longer care for him due to his increasing needs
and that he would be better placed elsewhere. The User Rights Principles (the Principles)
provide for certain processes to be followed where a residence either asks or requires a care
recipient to leave in these circumstances. In this case the care facility said it did not follow the
process under the Principles because Mr V left the facility voluntarily.
On Mr W’s behalf, the complainant complained to the CIS and to the ACC that Mr W had not
left voluntarily, but rather was told he would have to leave.
The CIS weighed up what both parties said had occurred in a meeting between the facility
and the complainant and decided that it couldn’t reach a positive conclusion about whether
Mr W had been asked or required to leave. This was because the facility’s officers may have
understood the complainant’s reactions (including crying) as expressing sadness at the
situation, but not as disagreement with the proposal that Mr W be relocated. The ACC did not
agree and referred to a contemporaneous file note made by the care facility after the meeting,
which referred to still having to convince the complainant.
The Secretary’s delegate decided not to accept the ACC’s recommendation, referring to what each
party had originally said to the CIS and deciding that it couldn’t be positively satisfied whether
Mr W was asked or required to leave. Despite its prominent place in the reasoning of the ACC, the
delegate made no reference to the file note. Because the complaint was about how a particular
conversation was perceived at the time, the contemporaneous file note was a significant relevant
consideration which needed to be addressed in the reasoning for the decision.
In response to our enquiries, DoHA advised that it has reviewed the CIS’s letters and
conducted a training program focused on the provision of clear and logical statements of
reasons. However, while it acknowledged that the reasons afforded the complainant in this
case could have been clearer, DoHA did not provide a statement addressing the file note to
the complainant in this case. This omission left the complainant to wonder whether or how
the file note was taken into account, and reduced the likelihood that the decision would be
acceptable to the complainant.
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Associate Professor Walton’s report on
the Review of the Aged Care Complaints
Investigation Scheme was publicly released on
12 April 2010. Since then, DoHA has advised that
it will work with the aged care sector, consumers
and others to develop and implement a range of
quality improvements to the CIS. In particular,
these will include:
• more timely responses to complaints
through early risk assessment and
resolution
• greater access to clinical expertise
• improved processes, procedures and
training for the CIS
• a broader range of options for resolution of
complaints
• an enhanced communications strategy for
the CIS
• improved access to an independent review
of the CIS’s decisions and processes.
We will monitor the effectiveness of the
proposed improvements through complaints
made to this office.

Communication and publicly
available information
The case study of Mr V is also an example
of a failure to understand what information
a member of the public would expect to be
addressed in government correspondence.
In 2009–10 we conducted a number of
investigations that showed room for
improvement in communications with members
of the public by some areas of DoHA, including
the Therapeutic Goods Administration (TGA)
and material available to users through the TGA
website.
In two complaints about the regulation of
therapeutic goods that the complainants
believed had caused serious side effects to their
family members, we found that DoHA, through
the TGA and its committees, had conducted
substantial regulatory work. However, DoHA’s
responses to the complainants’ enquiries
did not do justice to this work and left the
complainants believing that insufficient work
was being done.

Regulation of naltrexone implants
In 2009 we received a number of complaints about the regulation of the manufacture and
supply of naltrexone implants (used in the treatment of drug addiction). The product is not
approved for marketing or supply in Australia but, under an exemption in the Therapeutic
Goods Act 1989, may be manufactured by a medical practitioner for the treatment of a life
threatening illness in their own patients.
The complainants questioned the intensity of compliance activity conducted by the TGA to
ensure the requirements for the exemption were met. We found that the TGA had recently
focused on this area to ensure compliance with the requirements for the exemption. However,
we also found that the TGA’s guidelines published on its website did not accurately reflect
its legal compliance powers, and that responses to people who had complained to the TGA
about the use of the implants had referred them to an internet page on which these incorrect
guidelines could be found. The TGA corrected its guidelines as a result of our investigation.

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 80  chapter 5: Agencies overview

Access to DoHA services in remote
communities
The Ombudsman’s Indigenous Unit has
observed aged care arrangements and
received complaints about aged care services
during its outreach to communities and
town camps. The underlying theme in aged
care complaints received by the Indigenous
Unit is the inaccessibility or unavailability of
aged care services. Residential aged care is
viewed favourably by complainants in remote
communities. However, we receive regular
feedback that the focus on care and treatment in
larger centres has meant that older people may
be forced to leave their communities to be cared
for or miss out on care because they find it too
difficult to leave their communities. Elderly
Indigenous people often choose to remain in
their community with minimal or no services,
rather than be away from family, social networks
and spiritual supports in their country.
Complainants have raised concerns with the
Ombudsman about the complexity of the
process for applying for aged care funding
and its associated costs. They have advised
the office that these difficulties dissuade
organisations from providing aged care services
in remote areas.

Communication is another common theme
in aged care complaints received by the
Indigenous Unit. It is the Ombudsman’s
experience that in some communities there
is uncertainty as to whom residents should
approach about aged care needs: the shire,
the health clinic or the Australian Government
representatives stationed in the community. It
is often difficult for complainants to navigate
the aged care bureaucracy to determine their
entitlements. This challenge is exacerbated for
complainants who do not speak English, or who
speak English as a second, third, fourth, or even
fifth language, as is often the case in the NT.
As the Office of Evaluation and Audit has
identified, there are currently no Indigenous
aged care quality standards. The Indigenous
Flexible Aged Care Program operates outside
of the Aged Care Act 1997, and does not have
to comply with the mainstream aged care
quality standards. There is also currently
no requirement to provide a complaint and
redress mechanism under the flexible aged
care program. Although the Ombudsman does
have jurisdiction to take complaints relating to
Indigenous aged care arrangements, it is our
view there should be mechanisms for redress
within government agencies, and clients and
their families should be made aware of these.
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Medicare
In 2009–10 the Commonwealth Ombudsman
received 171 approaches and complaints about
Medicare Australia (Medicare), up marginally
from 161 received for the 2008–09 year.
Approaches and complaints received by the
Ombudsman about Medicare are diverse
and range from entitlement enquiries and

complaints about service delivery to incorrect
advice and policy matters.
Complaints alleging incorrect advice are
particularly difficult to resolve as Medicare does
not have a system for recording the details of
verbal advice given to customers, as illustrated
in the case study Recording verbal advice.

Recording verbal advice
Ms X’s doctor had lodged the necessary Medicare forms for a person to be placed on its dental
plan permitting access to benefits for certain dental treatment. The form did not ask whether the
treatment was to take place within a hospital.
Ms X advised the Ombudsman’s office that she called Medicare’s dental health plan phone
number to confirm that the GP care plan items had been claimed and paid before starting dental
treatment, as this is a Medicare requirement. Ms X said that she was informed that approval
had been given. Ms X later contacted Medicare to see if her anaesthetic fee and hospital
bed expenses would be claimable. Ms X said that she was told they would not, but all other
treatment costs would be met. Ms X then went ahead with the treatment.
Subsequently, her surgeon recommended that Ms X contact Medicare and cross-check the
Medicare item numbers that had been used. She again called Medicare’s general public
enquiries phone number and was informed that all listed item numbers could be claimed.
However, when she attended the Medicare office and presented her receipts, Ms X was informed
that, because the treatment had taken place in a hospital, it was not claimable.
Ms X rang Medicare’s general public enquiries phone number again and was told that the item
was claimable. Ms X then requested to be transferred to a supervisor. The supervisor noticed
that Ms X was also claiming for an anaesthetic on the same date and asked whether the
procedure had occurred in a hospital, to which Ms X replied ’yes’. She was then advised that, as
the treatment had occurred in a hospital, a benefit was not payable.
Ms X complained that she was not told at the outset that the treatment could not be claimed
if carried out in a hospital. However, because Medicare does not have a system for recording
verbal advice given to customers, there are no records of exactly what Ms X was told and any
advice given can only be inferred from all of the circumstances.
The Ombudsman has raised this issue with Medicare, and Medicare advised that it is examining
various options for recording verbal advice.
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Electronic funds transfer
Another complaint highlighted the risks for
customers of government services moving

towards electronic funds transfer systems, as
seen in Incorrect BSB.

Incorrect BSB
The complainant had accidently given Medicare an incorrect BSB number for the payment
of her benefit. Medicare used the number as provided and paid the benefit into an unknown
person’s account. Medicare contacted the Reserve Bank of Australia (RBA), which advised that
the payment could not be retrieved. The RBA provided information to us about its processes and
capacity to retrieve payments in these circumstances. Under the Bulk Electronic Clearing System
rules, the RBA will contact the destination financial institution, which will then use its best
endeavours to contact its customer about the matter.
If the customer consents, the destination financial institution will withdraw the amount and
repay it to the RBA. Otherwise, the requesting agency will need to take separate steps to identify
the recipient and use any applicable laws to recover the money. There is no industry time
limit on the RBA making a request to a destination financial institution. In this case, Medicare
had paid the amount at the direction of the complainant and there was no legal obligation on
it to take further action to recover the payment on behalf of the complainant. In concluding
our investigation, we suggested to Medicare that it ensure customers are apprised of the
importance of accuracy in providing their account numbers.

Compensation for Detriment caused
by Defective Administration

• arranging training for Medicare officers,
working in a range of program areas, about
the operation of the CDDA scheme

Early in the financial year we observed delays in
the processing of requests made by customers
under the Compensation for Detriment caused
by Defective Administration (CDDA) scheme
under Finance Circular 2009/09.

• obtaining the approval of the Minister
for Human Services for 14 positions
within Medicare to approve claims for
compensation up to the value of $250.

As a result of enquiries made by the Ombudsman
about the length of time taken to process claims,
Medicare revised its processes by:
• introducing a simplified and faster process
for requests where the claimed loss is less
than $1,000, the claim does not involve
complex legal issues and the claimant is
not represented
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Freedom of information
This was the last full year for which this office
was responsible for investigating actions taken
by Commonwealth agencies under the Freedom
of Information Act 1982 (FOI Act).
The Australian Information Commissioner Act
2010 commences from 1 November 2010. That
Act creates offices of the Australian Information
Commissioner and the Freedom of Information
Commissioner who, together with the existing
Privacy Commissioner, will be responsible for
information access and related matters in the
Commonwealth.
In 2009–10 we received 137 complaints about
FOI requests. During the year we finalised 159
complaints about FOI, addressing 161 issues.
Of these, 120 were about access to personal
documents and 41 about access to general
documents. As with previous years, the majority
of complaints were about delay, the imposition
and remission of fees and charges, and
decisions that were not well explained.

progress of their request, and the reasons
for the delay. The Ombudsman continues to
encourage agencies to improve the level of
contact with FOI applicants to decrease the
need for our involvement. In cases where the
Ombudsman finds there has been a delay, the
usual remedy is to speed up the processing
of the request and provide an apology to the
applicant. In some cases we have suggested
that the agency provide additional resources to
manage their processing of FOI requests, and
appropriate staff training in the requirements
under the FOI Act.
Section 15(3) of the FOI Act provides that an
agency must take reasonable steps to assist
a person to make a valid request. In some
complaints we investigated, agencies did not
meet their obligations under this provision.
Some agencies did not assist an FOI applicant
where an FOI request was invalid, or where the
agency suggested that the request be dealt with
informally outside the FOI Act.

Our experience is that complaints to the
Ombudsman about delay can often be avoided
if agencies better inform applicants about the
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Monitoring and inspections
The Ombudsman is required under law to
inspect the records of law enforcement and
other enforcement agencies in relation to the
use of covert powers. We do this to determine
compliance with legislative requirements
governing the use of those powers, which
include:
• telecommunications interceptions by
the Australian Federal Police (AFP), the
Australian Crime Commission (ACC) and the
Australian Commission for Law Enforcement
Integrity (ACLEI)
• access to stored communications by
Commonwealth agencies, including the AFP,
ACC, ACLEI, Australian Customs and Border
Protection Service and the Australian
Securities Investment Commission (ASIC),
and state and territory agencies

• use of surveillance devices by the AFP,
ACC and ACLEI, and by state and territory
law enforcement agencies (under
Commonwealth legislation)
• controlled operations undertaken by the
AFP, ACC and ACLEI.
In addition, we have the function, recommended
by the Senate Rural and Regional Affairs and
Transport Legislation Committee in 2006 and
agreed by the Department of Agriculture,
Fisheries and Forestry (DAFF), to review
investigations carried out by the Biosecurity
Services Group within DAFF.
We were involved in inspection and oversight of
16 different agencies, at both Commonwealth
and state level, under the requirements of four
different Commonwealth Acts.

Definitions
Telecommunications interceptions are the recording of telephone conversations or other
transmissions passing over a telecommunications network. Interceptions occur under warrant
for the purposes of obtaining information relevant to an investigation.
Stored communications typically refer to emails and text messages, but may include images
or video, which are electronically stored by a telecommunications carrier or internet service
provider. For instance, an SMS message is stored by a carrier and sent when the intended
recipient is able to take the message. Stored communications access occurs under warrant for
the purposes of obtaining information relevant to an investigation.
Surveillance devices are typically listening devices, cameras and tracking devices that are used
to gather information for criminal investigations and for the safe recovery of children. The use of
these devices usually requires a warrant.
A controlled operation is a covert operation carried out by law enforcement officers under the
Crimes Act 1914 (Cth) for the purpose of obtaining evidence that may lead to the prosecution
of a person for a serious offence. An authority to conduct a controlled operation permits,
within limits, a law enforcement officer to engage in conduct that might otherwise constitute
an offence.
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Telecommunications
interceptions

Stored communications

Under Chapter 2 of the Telecommunications
(Interception and Access) Act 1979 (TIA Act), the
Ombudsman is required to inspect the records
of the AFP, the ACC and ACLEI twice a year. We
do this to ascertain the extent of compliance
with requirements to destroy restricted records,
keep documents connected with the issue of
warrants and keep records of interceptions. Our
office has provided oversight of the regime since
1988.
Our office may report any contraventions of the
TIA Act that come to our notice in the course of
the inspections.
In September 2009 we presented reports to
the Attorney-General on inspections of the AFP
and ACC undertaken in 2008–09 (ACLEI did not
conduct any interceptions in that year).
We conducted two inspections each of AFP and
ACC records in 2009–10 relating to warrants that
were issued between April and September 2009,
and October and December 2009 (ALCEI did not
conduct any interceptions during this period).
The AFP was generally found to be compliant
with the requirements of the TIA Act. Three
recommendations were made, two of
which related to the keeping of ‘use and
communication logs’ and the other to the
description of offences on warrants.
The ACC was found to be compliant
with the requirements of the TIA Act. No
recommendations were made.
In general, the level of compliance with the
requirements of the TIA Act is very high. The
telecommunications regime has been in
operation for a considerable period and there
is a good understanding by agencies of the
legislative requirements. The process is highly
automated with appropriate safeguards.

Under Chapter 3 of the TIA Act, the Ombudsman
is required to inspect the records of enforcement
agencies that relate to the access of stored
communications. Our role is to ascertain the
extent of compliance with the relevant provisions
of the TIA Act. During 2009–10 we carried out 17
inspections of stored communications records
maintained by 15 agencies.
Those agencies were the AFP, ACC, ASIC, New
South Wales Crime Commission, NSW Police,
Queensland Police, Crime and Misconduct
Commission, South Australia Police, Tasmania
Police, Victoria Police, Office of Police Integrity,
Western Australia Police, Corruption and Crime
Commission (CCC) and Australian Customs
and Border Protection Service. In the case
of Customs there were three inspections in
different regional offices.
The stored communications access scheme is
designed to permit access to communications
that have been stored by a carrier, rather
than permitting enforcement agencies to
monitor communications over a period of time,
which would be akin to interception. This is
particularly evident in the short period that a
warrant remains in force, being five days from
issue or until first executed.
The legislative controls and restrictions
governing access to stored communications are
generally set at a lower level than those relating
to telecommunications interception. This,
together with tighter time frames for accessing
stored communications, places a significant
obligation on agencies to closely manage
stored communications access if they are to be
compliant with the TIA Act.
Problems were again identified with respect to
access of stored communications and compliance
with the TIA Act. There also continues to be
disagreement about the requirements that
legislation places on both agencies and carriers.
These difficulties have been compounded by
a lack of record keeping demonstrating when
warrants are executed. We have raised our
concerns with the Attorney-General.
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Surveillance devices
Under the Surveillance Devices Act 2004 (Cth)
(SD Act), the Ombudsman is required to inspect
the records of Commonwealth, state and
territory law enforcement agencies that utilise
powers under the SD Act.
During 2009–10, two inspections each of the
AFP and the ACC and one inspection of the
CCC were conducted. The inspections examined
records relating to surveillance devices warrants,
tracking device authorisations and emergency
authorisations that had expired or were revoked
between 1 January 2009 and 30 June 2009 and
1 July 2009 and 31 December 2009. We provided
a report to the Attorney-General in March 2010,
which was tabled in the Parliament in June 2010.
The report contained the results of inspections
finalised during January to December 2009.
Overall there was a high level of compliance
by each of the agencies inspected. However,
we have raised concerns with the ACC and AFP
in relation to their preference to obtain new
warrants to authorise ongoing surveillance
activities rather than utilising extension
provisions within the SD Act. While the practice
of obtaining a new warrant is not unlawful, it
has the potential to obscure the duration that
a target has been under surveillance and the
subsequent impact on the target’s privacy. This
is a relevant consideration for issuing officers.
We have continued to draw attention to this
issue with agencies and the Parliament.

Controlled operations
Part IAB of the Crimes Act 1914 (Crimes Act)
prescribes the process of applying for, granting,
and ending an authority to conduct a controlled
operation. Where a controlled operation is
authorised, law enforcement officers and
certain other persons are generally exempt from
criminal liability arising in the course of such
an operation, and are indemnified from civil
liability.

The Ombudsman has the function of inspecting
and overseeing the requirements of Part IAB
of the Crimes Act. The Ombudsman must also
produce a report on the results of inspections
(published in November 2009), and brief the
Parliamentary Joint Committee on the ACC.
During the year we conducted four inspections
of controlled operations records that ended
between 1 February 2009 to 31 July 2009 and
1 August 2009 to 31 January 2010—two each at
the AFP and the ACC. We concluded that both
agencies were generally compliant with the
legislative requirements.
In conducting the inspections, we are always
mindful of the sensitivities involved in controlled
operations and the amount of information we
need to access in order to perform our function.
We must have access to sufficient information
to allow our office to give reasonable assurance
that operations are conducted within the
bounds of an authority. At the same time we
must be cognisant of security implications. We
emphasise to agencies that the decision about
what is sufficient information is a matter for us
to determine taking into consideration the need
to balance these factors.
Prior to 19 February 2010, the Crimes Act
permitted controlled operations to be
conducted for a maximum of six months on the
condition that they were externally reviewed by
the Administrative Appeals Tribunal after three
months.
On 19 February 2010 the Crimes Legislation
Amendment (Serious and Organised Crime)
Act 2010 came into effect and a large number of
changes were made to Part IAB of the Crimes Act.
Of particular note was the extension of
the period of a controlled operation from a
maximum of six to 24 months, subject again
to external scrutiny requirements. Explanatory
memorandum for the new legislation makes
it clear that any one operation has a distinct
limit to its operation. We are discussing these
changes with the ACC, including how they affect
the approval and conduct of operations.
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Review of investigations— Providing greater
Biosecurity Services Group assurance
During 2009–10, we undertook an own motion
investigation into the activities of the Compliance
Branch, Biosecurity Services Group, in DAFF. The
own motion investigation was conducted at the
Sydney office of the Compliance Branch.
The Compliance Branch undertakes
investigations of possible breaches of legislation
administered by DAFF (for example, the
Quarantine Act 1908), and provides briefs of
evidence to the Commonwealth Director of Public
Prosecutions to consider criminal prosecution in
certain cases.
Our understanding of this function flows from a
recommendation contained in the Senate Rural
and Regional Affairs and Transport Legislation
Committee’s report on the administration by
DAFF of the 2004 outbreak of citrus canker. In its
June 2006 report, the Committee criticised DAFF
for its response to the citrus canker outbreak and
the failure of an earlier investigation to prevent or
mitigate the outbreak.
As a result, the Committee recommended
that the Commonwealth Ombudsman review
investigations carried out by the then Australian
Quarantine and Inspection Service (now the
Biosecurity Services Group).
As part of the own motion investigation, we
looked at the Sydney office’s timeliness in
commencing investigations, the training and
qualification of investigators, its compliance with
legislative requirements in using enforcement
powers and adherence with policies issued by
DAFF. We are currently completing the report on
the results of this investigation.
It is expected that we will continue the own
motion investigation of the Compliance Branch
in 2010–11, visiting regional offices in Melbourne,
Adelaide, Sydney, Perth and Brisbane. DAFF
provides funding to the Ombudsman to carry out
this function.

As we advised in our previous annual report, the
introduction of the stored communications access
regime increased the number of inspections we
conducted and reports we provided by 60% in
2008–09. This prompted a rethink of the way
we approach inspections to allow us to provide
greater assurance to the Attorney-General and the
Parliament that agencies are properly using their
covert and coercive powers.
In 2009–10, we made significant changes to our
work practices, focusing on a more robust and
risk–based approach to our auditing. The changes
include:
• identifying specific areas of risk for each
agency by gaining a better understanding of
their internal processes and controls for the
use of covert powers
• assessing areas within each regime where the
highest levels of risk exist for agencies and
their stakeholders, and developing inspection
methodologies to focus on these areas
• developing materiality thresholds to make a
more consistent and objective assessment
of an agency’s compliance with legislative
requirements
• developing tests that more rigorously cross
check against and interrogate electronic
records and systems.
We will continue to implement these
enhancements in 2010–11.
As a result of these changes, our reports will
provide a more balanced view of an agency’s
performance against legislative requirements.
The reports will not simply raise issues of
non-compliance, but include an assessment of
agencies’ internal safeguards and performance
against legislative requirements.
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The effectiveness of these changes is already
evident. Our inspections are focused on those
areas where problems are likely to arise, yet they
are conducted in shorter time frames with fewer
resources.
We aim to provide more targeted advice to
agencies to assist their legislative compliance
and, at the same time, a greater level of
assurance to the Parliament on agency
performance.

Assisting agencies
In February 2008, the ACC implemented an
‘excellence in compliance’ strategy to improve
its legislative compliance. As part of this, the
ACC worked with us, was open about problems
and listened to our advice. In our most recent
report on surveillance devices and in our two
most recent reports on telecommunication
interceptions, the ACC was found to be
compliant with all requirements of the Acts and
no recommendations were made by our office.
Such results are, in part, about accepting
oversight and inspection as a necessary and
integral part of a regime where extraordinary
powers are granted by the Parliament. When
agencies accept that and work with us,
oversight and inspection can provide both
assurance and improved compliance.
Tasmania Police, Queensland Police and the
Crime and Misconduct Commission have stood
out as agencies keen to seek our advice on
compliance issues and maintain communication
with our office. In preparing to use certain
powers for the first time, ACLEI has also sought
our assistance and we are keen to work with the
Commission to ensure high levels of legislative
compliance.

Contributing to policy and
legislative change
In monitoring compliance with the various
Acts, the Ombudsman is able to observe
accountability mechanisms and assess those
that work well and those that do not. Armed
with this knowledge, we made submissions
to the Senate Committee on Legal and
Constitutional Affairs in 2009–10 in relation to
the:
• Crimes Legislation Amendment (Serious
and Organised Crime) Bill 2009
•	Parliamentary Joint Committee on Law
Enforcement Bill 2010
•	National Security Legislation Amendment
Bill 2010.
The Ombudsman’s oversight role gives
us a unique perspective on the use of
special powers. We have developed a deep
understanding of the working arrangements
and administrative processes that enforcement
agencies employ.
We understand the limitations and
problems that legislation can create, often
inadvertently. Yet we are able to distinguish
between limitations imposed for purposes
of accountability and those that manifest as
unintended consequences. We continue to seek
opportunities to engage with law enforcement
agencies and the Attorney-General’s
Department to add value in this area.
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Overseas students
Subject to amendments to the Education
Services for Overseas Students (ESOS)
legislation, the Commonwealth Ombudsman
will have a new role in relation to international
students in 2011.
The Ombudsman will have jurisdiction to
investigate complaints from international
students intending to study or currently enrolled
with private education providers where there is
not already a statutorily independent complaint

body available to them. The office will also
assist private education providers to develop
and improve their own internal complainthandling processes in line with best practice.
A Bill containing those amendments was
referred to the Senate Education, Employment
and Workplace Relations Legislation Committee
on 25 June 2010. The Committee is due to report
in late 2010.
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Defence Force Ombudsman
Each year the Commonwealth and Defence
Force Ombudsman (DFO) receives, on average,
between 550 and 750 approaches and
complaints about Defence-related matters. This
year we received 578 complaints, a decrease of
5% from last year’s figure of 609.
Among Defence-related agencies are the
Department of Defence, each arm of the
Australian Defence Force (ADF), Department of
Veterans’ Affairs (DVA) and Defence Housing
Australia.
We can investigate approaches as either
the Commonwealth Ombudsman or the

DFO depending on the circumstances of the
complaint. Complaints that arise as a result of
a person serving or having served in the ADF
are usually investigated under the DFO role.
These employment-related matters can include
complaints about termination, promotion,
postings, pay and entitlements.
The Commonwealth Ombudsman usually
investigates complaints from members of the
public about Defence-related agencies and the
ADF. Complaints of this nature can include issues
such as weapons firing ranges, military aircraft
noise, contracting matters and service delivery.

Table 5.1: Defence-related approaches and complaints received, 2005–06 to
2009–10
2005–06

2006–07

2007–08

2008–09

2009–10

Australian
Army

169

145

138

141

111

Defence
Housing
Australia

29

36

28

43

31

Department
of Defence

138

106

135

157

176

Department
of Veterans’
Affairs

276

256

139

160

167

Royal
Australian Air
Force

80

57

48

45

39

Royal
Australian
Navy

54

50

59

49

43

Other (see
breakdown
for 2009–10 in
Appendix 3)

4

20

15

14

11

750

670

562

609

578

Agency

Total
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Department of Defence
We received 176 approaches and complaints
about the Department of Defence and the ADF.
Significant issues arising from these complaints
included:
• delays associated with the Redress of
Grievance (ROG) process
• failure to provide adequate reasons to
unsuccessful candidates seeking reenlistment to the ADF
• problems associated with record keeping.
Our office received 20 complaints about delays
in the ROG process, a matter that is currently
the subject of a joint review by our office and
the Department of Defence. Since we reported
on this issue in last year’s annual report, the
problem of delay appears to have become more
pronounced.

The ROG process involves a defence force
member’s Commanding Officer (CO) as the first
avenue of complaint. The CO normally has 90 days
in which to investigate the complaint and, if the
member’s concerns cannot be resolved at that
point, the member has the statutory right to refer
their complaint to the chief of their service.
Once a complaint is referred to the service
chief no formal time frame for action applies,
although a 180-day benchmark has been
agreed.
Complaints to our office have highlighted delays
in some cases of 12 months to two years before
the service chief makes a determination on the
complaint. Our view is that this time frame is
excessive and we are working with Defence to
develop a range of recommendations aimed
at improving the underlying risk assessment
methodology and review process attached to
the ROG system.

Unreasonable delay
Lieutenant Colonel (LTCOL) Y lodged a Redress of Grievance (ROG) with his administrative CO
in August 2008. At the time he complained to our office in November 2009, LTCOL Y’s ROG had
been dealt with by his CO and forwarded to the service chief for review. LTCOL Y complained
that his complaint had not yet been allocated to a case officer to prepare a brief for the
service chief. That is, some 14 months after initially lodging his complaint, it had still not been
allocated for further action.
We approached Defence about this delay and were advised that it would refer the complaint
to a case officer to consider the matter. By this time we had also commenced our joint review
of the ROG process with Defence, and our advice to LTCOL Y was that in addition to assisting
to have his case actioned, we were following up on the systemic issues related to such delays.
Another significant issue investigated by our
office concerns the reluctance of the services
to provide reasons to unsuccessful candidates
seeking re-enlistment to the ADF. Our office
received seven complaints about this subject,
and while this may not be a large number, it
raised a concern about a key principle of good
administrative decision making.
When a person who has previously served
in the ADF leaves (for whatever reason) and

then seeks to re-enter the ADF at a later date,
the relevant prior defence service Career
Management Agency (CMA) is consulted as part
of the re-enlistment process.
Defence Force Recruiting (DFR) asks the CMA for
comment on the suitability of the candidate. The
CMA refers to the candidate’s previous service
history and, where this is acceptable, the person
is usually recommended and the re-enlistment
process can continue.
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Complaints to our office indicate that where an
application for re-enlistment has been turned
down by the CMA, reasons are not provided by
the CMA to DFR so that the candidate can be
advised. Some complainants were told that they
should have known why they were discharged
previously and that this would be the reason
they are not suitable for re-enlistment.
Our view is that this approach is a poor substitute
for a set of adequate reasons supporting an
adverse administrative decision. It is problematic
for the candidate and for Defence. The candidate

has a right to know the reasons relating to the
decision so that, if they wish, they can an appeal
the decision.
In some cases we have investigated it was
clear that Defence had a valid basis to not
recommend a candidate and, had it provided
those reasons, it is unlikely that a complaint
would have arisen.
We are currently involved in discussions with
Defence about this issue and expect to be able to
positively influence the way in which reasons are
given to re-enlistment candidates in the future.

Failure to provide adequate reasons for a decision
Mr AA had previously served in the Army and applied to re-enlist in the ADF, this time with the
Royal Australian Air Force (RAAF). His application was accepted and a request for a service
suitability check was forwarded to the RAAF CMA. The CMA sought advice from the Army
about Mr AA’s prior service. Mr AA had previously been discharged for involvement with
prohibited substances, but this wasn’t included in the advice given to DFR. It simply referred
to Mr AA being assessed as an unsuitable risk for employment with the RAAF.
Mr AA complained to our office and we investigated the failure to provide adequate reasons
to Mr AA. In our view, given the reasons for Mr AA’s discharge, it was reasonably open to the
RAAF to reject his application for re-enlistment. However the RAAF should have taken steps to
ensure a more complete basis for their decision was given to the candidate.

An Ombudsman staff member met with HMAS Coonawarra Crew
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Record keeping is another fundamental aspect
of good administration. Failure to accurately
record events contemporaneously or to ensure
records are properly kept can affect a person’s
eligibility for benefits or entitlements.
We saw evidence of problems associated with
record keeping through complaints we received.

These problems ranged from the incorrect
assignment of a discharge category for an ADF
member through to the removal of documents
from a person’s service record. The explanation
for these failures is often associated with a lack
of training or attention to detail.

Poor record keeping puts entitlements at risk
Ms BB was approved to play civilian sport while serving in the ADF. Approval to play in civilian
competitions means that a service member who is injured while playing sport will receive medical
treatment and, where appropriate, compensation or rehabilitation as a Defence member.
Ms BB asked that the letters approving her participation in civilian sporting competitions be
kept on her personal file, held by the unit clerical staff. Some months later, Ms BB had reason
to inspect her file. When she did so, she noted that none of the documents approving her
participation in sport were on the file. No explanation was available for the missing documents.
The documents approving participation in civilian sport are important. If Ms BB was injured playing
sport, there would be no question that medical treatment would be provided by the ADF. If, in later
years, she developed a disability from a sporting injury, then the documents would support any
claim she made for compensation or disability made to Department of Veterans’ Affairs.
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Department of Veterans’ Affairs
The Department of Veterans’ Affairs (DVA)
administers a wide range of services and
benefits to almost half a million Australians.
During 2009–10 we received 167 approaches
and complaints about DVA.
Complaints about DVA are often complex.
Depending on the nature, time and place of
a person’s service with the ADF, eligibility for
benefits, rehabilitation or compensation under
one or more of three pieces of legislation may be
possible. An important role of our office can be to
offer a better explanation for a decision or action.
In addition to complexity of provisions,
it is common for complainants to have
mental and physical health conditions that
need to be considered in responding to
complaints appropriately. Because of this, it
sometimes takes time to develop an accurate
understanding of the complaint issues and
the interaction the claimant has had with the
department prior to a complaint reaching our
office. In such cases we have found DVA ready
to assist by providing information to clarify its

involvement with the person and discussing any
follow-up issues. DVA has also provided training
to our staff and briefings on emerging issues
when requested.
Notwithstanding this complexity, we have
observed that DVA regularly advises claimants
of their available review rights and invites
veterans to consider resubmitting a previously
refused claim under the same or alternative
legislation if they feel their condition has
worsened over time. DVA has also established
a client liaison unit that deals with particularly
complex cases and allows claimants to have
regular contact with a dedicated case officer.
From our perspective, this shows that DVA
recognises the life-long relationship it has with
most of its client base.
With some DVA complaints, the only remedy
that is available is to provide a better
explanation for the agency’s decision.
Where something has gone wrong—for
example, a systems failure, we have noticed an
increased willingness by DVA to apologise.

The complex nature of service
Ms CC served in the ADF, suffered an injury, was discharged and receives Incapacity Payments
under the Military Rehabilitation and Compensation Act 2004 (MRCA). She complained to our
office that these payments had reduced after 45 weeks of receipt. She also complained that
the distinction between warlike and non-warlike service was unfair and discriminatory.
We wrote to Ms CC and explained that the reduction in her incapacity payment was not
unreasonable given the operation of the MRCA. We also explained, in some detail, the
reasonableness of the distinction between warlike and non-warlike service in the ADF and the
differing degree of entitlement that can result from the nature of a person’s service.
Without providing a tangible remedy, our independent view was able to allay the Ms CC’s
concerns that DVA was not acting in a fair manner.
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Defence Housing Australia
Defence Housing Australia (DHA) provides
housing and relocation services to ADF
members. DHA also maintains properties and
manages leases with members of the public
who lease their houses to DHA. When an ADF
member relocates on posting, DHA calculates
and arranges for the payment of associated
allowances and benefits.
During 2009–10 we received 31 approaches
about DHA. This was eight fewer than the
previous year and represents a decrease of
about 19% in the number of complaints.
While a small number of complaints were
received, many of the matters considered by
our office related to the adequacy of policy
concerning ADF removals and allowances
payable to ADF personnel. DHA is responsible
for delivering a service on behalf of Defence
using policy created by Defence. Therefore such
cases tend to be about Defence policy. Possible
systemic issues relating to the adequacy of
entitlement policy and accessibility of this
information have been considered as part of our
own motion investigation into factors affecting
conditions of service decisions in the ADF.
In the future, DHA will be responsible only for
housing matters and the management of leases
with DHA. The functions associated with an ADF
member’s removal on posting and payment of
allowances will be handled by TOLL Transitions.
We have met with Defence staff responsible for the
implementation of the TOLL Transitions contract
and the transition of these functions to ensure
that processes to provide a smooth transfer
of responsibilities are implemented and that
adequate complaint-handling mechanisms exist.

Formal reports and
submissions
Two major investigations were commenced
during the 2009–10 financial year. The first was
a joint review with the Department of Defence
into delays associated with ROGs once they are
elevated to the relevant service chief.
Our second investigation was an own motion
investigation into decisions on conditions
of service in the ADF. The results of these
investigations will be reported in the 2010–11
annual report.
At the invitation of Mr D J Campbell, Senior
Counsel assisting the HMAS Success
Commission of Inquiry, we provided a
submission on matters of administration of the
ADF that affect the system of military justice.
Our submission discussed the complexity
of Defence administration and the delay in
finalising redresses of grievance.

Stakeholder liaison
Our office meets regularly with representatives
from Defence and DHA. As part of our work
with DHA we will be meeting more frequently
to assist where we can with the establishment
of the department’s new complaint-handling
area. Given TOLL’s new role in relation to ADF
removals and payment of allowances, we
also plan to meet with that agency to ensure
complaints are being adequately managed.
During the year staff from our office met with
representatives from the Returned and Services
League (RSL) of Australia, travelled to a large
number of military establishments and spoke
with commanders, administrators and general
service members about the role and function
of the DFO. We also delivered presentations to
service training courses, most notably to the
RAAF. We plan to conduct similar outreach in the
forthcoming financial year.
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Immigration Ombudsman

Immigration and Citizenship
In 2009–10 we continued our program of
inspections of immigration detention facilities,
own motion investigations into systemic issues,
monitoring of compliance and removal actions,
and ongoing engagement with the Department
of Immigration and Citizenship (DIAC) through
regular meetings and consultation on proposed
initiatives. This preventive approach has been
helpful in reducing the volume of complaints
received about systemic issues. It has helped
DIAC to quickly implement processes to address
underlying problems.
In addition to the statutory review of two-year
detention cases which commenced in 2005, the
Ombudsman regularly reviews all cases where
a person has been held in detention for six
months or more. Our work continues to expand
with our oversight role for immigration activities
on Christmas Island, which remains the central
point for processing irregular maritime arrivals.

Complaints themes
In 2009–10 we received 1,600 approaches and
complaints about DIAC, a 10% increase from the
previous year. Figure 5.4 shows the number of
approaches and complaints received in the past
six years.
In 2009–10 the following areas of DIAC’s
administration were a particular focus of
complaint:
• changes announced to the General Skilled
Migration Program
• delays associated with security clearances
• international student visa processing.

Figure 5.4: Department of Immigration and Citizenship approach and complaint
trends, 2004–05 to 2009–10
1,800
1,600
1,400
1,200
1,000
800
600
400
200
–
2004–05

2005–06

2007–08

2006–07
Year

Commonwealth Ombudsman Annual Report 2009 – 2010

2008–09

2009–10

Page 97  immigration ombudsman

Complaint handling
Monitoring of DIAC’s internal
complaint-handling processes
Throughout 2009–10 we have been actively
monitoring the quality of DIAC’s internal
complaint handling, which is conducted by its
Global Feedback Unit (GFU). This supports our
decision to encourage complainants to try to
resolve their problem with the agency before the
Ombudsman becomes involved.
An important monitoring activity for the
Ombudsman has been to meet and liaise with
the GFU staff to discuss their processes for
taking, resolving and completing the complaints
it receives. We also discussed our role with them
and our better practice guidelines for complaint
handling. We monitor the unit’s complaintmonitoring practices and reporting by reviewing
GFU complaint records.
Our monitoring activities noted that generally
the GFU’s complaint handling was satisfactory
and had properly dealt with the issues raised
by complainants. In the small number of
cases where we found the complaint handling
incomplete, the underlying themes related to
complaints about delays in security clearances.
When the complexity of a case required it to
be referred to the processing area, GFU had
experienced difficulties in getting a timely
response. These problems have been raised
with DIAC on a case-by-case basis.
On 29 June 2009 DIAC appointed Serco to
manage all of its detention centres. The
changeover of management was implemented in
stages throughout the remainder of 2009.
In November 2009, DIAC re-established a
centralised Complaints Handling Unit (CHU)
to address all detention service-related

complaints and to monitor the quality and
timeliness of responses provided to our office.
The new process required Serco to register all
complaints, requests and feedback with the
GFU, which helped DIAC to proactively monitor
trends and identify systemic issues that needed
to be addressed. This has resulted in a stronger
focus on DIAC’s management of the services
provided by Serco and its compliance with the
terms of the contract.
Detainees are encouraged to raise issues
with Serco in the first instance. Our office is
focusing on addressing the systemic issues
raised through complaints and inspections of
detention centres.

General Skilled Migration program
During the 2009–10 financial year, we received
a large number of complaints about the
introduction of changes to the General Skilled
Migration (GSM) program. Changes to the GSM
introduced processing priorities for skilled
visa applicants, a reduction in the number of
occupations on the Skilled Occupations List
(which determines the occupations that are
eligible for general skilled migration), removal
of the Migration Occupations in Demand List
and ceased the processing of unfinalised
applications received before 1 September 2007.
We have continued to work with DIAC to
resolve complaints received from skilled
migration applicants who believe that DIAC
has dealt with their applications in an untimely
or unfair manner as a result of the changes.
DIAC undertook to keep us informed about
the changes that were announced to the
GSM program in order to assist the affected
applicants. We liaised with DIAC to develop
useful information for complainants that clearly
explained the changes and how their current
applications were affected.
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Security clearance delays
We received a number of complaints from visa
applicants who were concerned about the

time taken to finalise their visa applications.
The following case provides a good illustration
of the type of unnecessary delay some
complainants have experienced.

Security clearance issues
Ms DD, a British citizen, complained about DIAC’s delay in finalising an application for
permanent residency for herself and her partner, Mr EE, who was included in the application
as her dependent spouse. DIAC claimed it had no control over the delay because it was
caused by a security check of Mr EE’s background, which was being conducted by an external
agency.
Our investigation revealed that DIAC had failed to provide mandatory information about
Mr EE’s family, travel and residential history to the external agency. Several requests for
the missing information had been made by the external agency before DIAC provided the
documentation required to complete the security check.
Shortly after Ms DD complained to the Ombudsman, the visa was granted. This office
recommended that DIAC consider apologising to Ms DD and Mr EE.

Our investigations found that in a majority of
cases, delays were due to the high number of visa
applications requiring security clearance checks
that were being carried out by external agencies.
Coupled with these high volumes of applications,
the unforeseen closure of some overseas
processing locations caused delays. These delays
were not always within DIAC’s direct control.
DIAC has worked with external agencies to tackle
delays caused by problems in the referral process,
which have resulted in the development of a
dedicated system to manage and monitor the
referrals and clearances.
DIAC has actively sought to identify and resolve
outstanding paper-based referrals and record
them in the system so that progress can be
properly monitored. Ongoing support and training
of onshore and offshore staff has also been
implemented. We have noted a decrease in the
number of complaints due to delays in processing
security clearances.
Throughout 2009–10, DIAC has provided our staff
with demonstrations and briefings of the new
referral system and how it deals with arrears. This
has greatly assisted the Ombudsman investigation
officers in their work.

International student visa
processing
During 2009–10, there was extensive media
coverage about the exploitation of international
students and the quality of education they were
being provided. DIAC briefed the Ombudsman’s
office about the preventive measures it was
taking to address this issue. These involved
working with the Department of Education,
Employment and Workplace Relations to
identify non-genuine education providers and
migration agents, more rigorous checking
of documentation and information provided
with applications, and developing awareness
campaigns for students in the countries affected
most by the alleged exploitation. The increased
rigour in assessing applications led to an
increased number of refused applications and
more complaints from migration agents and
students alike.
Some complaints stemmed from the reforms to
the GSM program, particularly changes to the
skills needed in the Australian labour market.
Changes to the skills sought meant the studies
being undertaken by some students aspiring to
gain permanent residency became redundant.
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There was also a period of several months
during which a review of the skills sets Australia
needed was conducted. Students, migration
agents and educational institutions raised
concerns about the impact this had on their
capacity to make informed decisions.

Our office noted some processing issues
related to students, particularly concerning
misunderstandings about the verification
of course completion dates provided by
educational institutions. The case study Student
visa issues illustrates one such issue.

Student visa issues
Ms FF applied for a permanent visa with a condition that the application must be made within
six months of completing an appropriate Australian course of study. The ‘completion date’
used to calculate this period (as defined within DIAC guidelines) is the date that students are
notified of their results. Despite making the application within the required time frame, the
application was refused.
Our investigation established that the refusal was based on Ms FF’s last day of attendance at
the course rather than the date she was notified of the course results.
Ms FF gave DIAC her certificate, which had the correct date. However, the decision maker
did not use that information and sought confirmation from the educational institution of the
‘completion date’ instead of the date Ms FF was first notified of her results. This error was
compounded because the request asked the educational institution to choose between two
dates (neither of which was relevant) and did not indicate how the information would be used
by the decision maker.
Ms FF queried the visa refusal notice, however, DIAC reiterated its decision. DIAC advised her
that it had relied on the completion date confirmed by the educational institution and that she
should pursue her claims through the Migration Review Tribunal (MRT).
Our investigation asked DIAC to consider whether the information it sought from the
educational institution would ensure the correct date had been provided. As a result DIAC
vacated the decision without the need to have it reviewed by the MRT.

Monitoring and inspecting
DIAC’s detention,
compliance and removal
activities
Since the annual report of 2008–09 was
published, the number of people detained by
DIAC has significantly increased. On 25 June
2010 there were 4,077 people in some form of
detention, both onshore and offshore, including
immigration detention centres, residential
housing, transit accommodation and community
detention.

Immigration detention inspections
program
Our program of inspection visits to Immigration
Detention Centres (IDCs) and other places of
immigration detention aims to monitor the
conditions and services provided to detainees,
and assess whether those services comply with
the immigration values and obligations of DIAC
and the contracted service provider.
The issues we have focused on in our inspections
reflect complaints received and matters raised by
detainees as part of the regular client consultative
meetings conducted by the service provider and
DIAC in the IDCs.
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During the year we conducted inspections at
all IDCs, including Brisbane Immigration Transit
Accommodation, Maribyrnong IDC, Melbourne
Immigration Transit Accommodation, Perth
IDC, Perth Immigration Residential Housing,
Port Augusta Immigration Residential Housing,
Sydney Immigration Residential Housing,
Villawood IDC and specified alternative places
of detention.
We provided DIAC with feedback on a range of
issues, including:
• the handling of complaints by the service
provider
• placements within IDCs and transfers to
other less restrictive immigration detention
environments
• recreational activities available to detainees
• the availability of information about the
role of the Ombudsman and access to our
complaint forms.

Detention—irregular maritime
arrivals
People entering Australia at Christmas Island
or another place excluded from Australian
territory for migration purposes are designated
as irregular maritime arrivals (IMAs). An IMA
may not lodge a valid protection visa application
unless the Immigration Minister personally
decides to permit the application.
The number of IMAs being detained on
Christmas Island has significantly increased
over the 2009–10 period. When Ombudsman
staff visited the island in October 2008 there
were only 31 people in detention. By September
2009, this number had reached 700.
When Ombudsman staff visited the Christmas
Island IDC in late February 2010, there were
1,700 people detained in the centre, growing to
2,441 people detained on Christmas Island as at
25 June 2010.
Since early in 2010 a minimal number of IMAs
has been transferred from the Christmas
Island detention facilities to onshore IDCs and

immigration residential housing. For instance,
unaccompanied IMAs identified as minors
(under the age of 18) have been accommodated
in the Port Augusta Immigration Residential
Housing. This is in keeping with the Australian
Government’s policy position that minors should
not be detained in the more restrictive setting
of an IDC.
A non-statutory refugee status assessment
(RSA) has been operating since 2008 to
progress the claims of IMAs. Features of the RSA
process include free migration agent assistance
for asylum seekers who appear to engage
Australia’s international protection obligations,
independent review of unfavourable RSA
assessments, better procedural guidance, and
oversight by the Ombudsman. The Ombudsman
continues to conduct an oversight role of the
RSA process under the own motion powers of
the Ombudsman Act.
During 2009–10 Ombudsman office staff
made visits to Christmas Island and inspected
detention conditions, dealt with complaints
from detainees, oversighted the RSA process
and interviewed detainees who have been
detained for more than six months. On these
visits our staff also reviewed the entire
immigration processing experience from arrival
on the island to the point of a visa being granted
to a person or a person’s removal from Australia.
Managing arrivals, and consequent health, law
enforcement and immigration processes on
Christmas Island involves multiple Australian
Government agencies, contracted service
providers, non-government organisations and
legal representatives.
Ombudsman staff monitored the processes
followed by government agencies and service
providers, liaised with the many stakeholders
and met with detainees and their legal
representatives. They were also in close
contact with members of the Christmas Island
community and those involved in providing
services and support to people detained at the
IDC, in alternative detention and in community
detention.
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We received a broad range of complaints from
people detained on Christmas Island. The issues
investigated in these complaints included:
• delays in the processing of RSA cases, in
particular the delays in arranging for review
hearings and issuing review decisions
• delays in finalising security clearances
(which is a requirement before a detainee
may make an application for a protection
visa after receiving a positive RSA decision)
• access visits and contact between relatives
detained in separate places on Christmas
Island
• overcrowding and the lack of opportunity to
be placed in a less restrictive immigration
detention setting such as community
detention.
We have noted improvements in key areas.
These include:
• more interpreters being made available to
detainees
• more DIAC case managers for detainees,
assisting to streamline and manage any
potential backlog or delays in processing
detainees
• a better coordinated cross-agency approach
to processing RSA claims.

Compliance and removals
Monitoring of DIAC’s compliance functions
demonstrated an improvement in its compliance
field operations and training. The main purpose
of this ongoing monitoring is to assess the
effectiveness of DIAC’s policies and procedures
governing the location, identification and
detention of unlawful non-citizens.
Some concerns remained, however, which included:
• some compliance staff were not confident
in using the new IT system for the
identification and ‘single-view’ of a client
(we suggested more staff training to
address the issue)

• the basis used to establish ‘reasonable
cause to believe’ that a person of interest
could be found at a particular place was
not clear in some warrant applications.
(For example there did not appear to be
sufficient surveillance of some premises
to ensure that the ‘persons of interest’
were present, before committing a
large compliance team to approach the
premises).
Field observations by Ombudsman staff indicated
that DIAC officers were detaining people as a last
resort, in keeping with the Minister for Immigration
and Citizenship’s statement relating to ‘detention
values’.
We also observed some of the DIAC training
sessions for its field operations staff who plan and
conduct compliance activities.

Reporting on people held
in immigration detention
Two-year review reports
Under the Migration Act 1958 (Migration Act),
the Ombudsman is required to review the cases
of people held in immigration detention for two
years or more. Section 486N of the Migration
Act requires DIAC to provide a report to the
Ombudsman within 21 days of a person having
been in detention for two years. If the person
remains in detention, DIAC must provide new
reports to the Ombudsman at six-monthly
intervals.
The Ombudsman provides the Immigration
Minister with an assessment of the
appropriateness of the person’s detention
arrangements under s 486O of the Migration Act.
The number of s 486N cases has continued
to decline. In announcing the immigration
detention values in July 2008, the Minister
identified three groups as being subject to
mandatory detention:
• all unauthorised arrivals, for management
of health, identity and security risks to the
community
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The case study on the following page, Two year
review—identity investigation, shows some of
the facets of our work in this area.

• unlawful non-citizens who present
unacceptable risks to the community
• unlawful non-citizens who have repeatedly
refused to comply with their visa
conditions.

Six-month review reports
DIAC and the Ombudsman agreed that DIAC
would provide a report to the Ombudsman
every six months while a person is detained.
The Ombudsman would then report back to the
Secretary of DIAC on the appropriateness of the
person’s detention arrangements.

Where a case has not fallen clearly into any of
these groups, the Ombudsman has requested
that the Minister review whether continuing
detention is consistent with the immigration
detention values.
Recurring issues in our preparation of s 486O
reports have been the:

The Ombudsman provides a consolidated report
to the Minister. The six-month review process
runs parallel to the statutory process, where
upon the Ombudsman reports to the Minister on
detentions of more than two years. In practical
terms the new non-statutory review regime
provides faster feedback from the Ombudsman
to DIAC and more frequent external scrutiny of
individual detention cases.

• physical and mental deterioration of people
who have been subject to confinement
in IDCs
• difficulty of justifying restrictive
immigration detention solely on the
grounds that a person’s identity cannot be
conclusively established.

DIAC provided the first report to the
Ombudsman in April 2009. Reports have
covered people detained for periods from six
months to 18 months, and the Ombudsman has
provided a report on a number of cases to the
Secretary of DIAC.

Table 5.2 shows that DIAC provided 45 reports
under s 486N during 2009–10, just over half
the number provided in 2008–09. The table
also shows the number of s 486O reports the
Ombudsman provided to the Minister. The
Minister tabled 42 reports in the Parliament.

Table 5.2: Reports under s 486N and s 486O of the Migration Act, 2009–10
Report on person
1st

2nd

3rd

4th

5th

6th

7th

8th

9th

10th

11th

Total

s 486N
reports
received
from
DIAC

15

10

8

6

0

0

0

1

2

2

1

45

s 486O
reports
sent
to the
Minister

16

8

7

3

2

0

1

1

3

2

0

43

* The first report is after a person has been in detention for two years, and subsequent reports are made every six months.
Some reports may be combined.
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Two-year review—identity investigation
Mr GG arrived in Australia as a stowaway with no identity documents and was detained in
November 2007. He told us that he was born in Sudan, but was taken to Kenya at the age of
seven for safety reasons. He said that he received minimal schooling, was a domestic servant
with a family for many years and as an adult transited through a number of African countries
before coming to Australia. He claimed to be a citizen of Sudan.
The history of DIAC’s investigation of Mr GG’s nationality raised some concerns with this
office. Initially DIAC was inclined to accept Mr GG’s nationality as Sudanese. However, another
area within DIAC stated that there was conflicting information about Mr GG’s nationality and
proceeded to investigate numerous alternative nationalities. We were concerned that DIAC
was relying on speculative information and Mr GG’s childhood recollections.
There appeared to be an expectation that a person in Mr GG’s situation should have a clear
memory of childhood details that were never of critical importance to him. Despite DIAC’s
attempts to establish Mr GG’s identity and nationality, after more than two years the issue of
identity was not resolved as at the end of June 2010, and Mr GG remains in detention. In May
2010 the Minister noted our concerns and requested that DIAC prepare a formal response
addressing the issues that we raised.

Table 5.3: Immigration and detention-related own motion reports, under the
Ombudsman Act 1976, 2009-10
1st report

2nd report

Total

Received from
DIAC

165

8

173

Review sent from
Ombudsman

84

5

89

Closed without
review*

83

* Our office does not complete a report if the person is removed or released before being interviewed by Ombudsman staff.
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Issues arising in our preparation of
six-monthly reports
• Concerns about the risk assessment factors
that are considered when deciding upon the
type of immigration detention environment
in which a person may be placed (for
example community detention, residential
housing or an IDC).
•	The probity applied to the information
relied upon to support placement decisions
of detainees in immigration detention.

•	Delays in providing medical assessments
that have an impact on the case
management progress.
•	Delays in finalising security clearances
that have an impact on the health and
welfare of detainees accommodated in
the more restrictive immigration detention
environments.
•	Access to medical services, with the
additional difficulty in providing medical
or specialist medical services to detainees
being accommodated in remote locations,
both onshore and offshore.

Six-monthly review—health information
Mr HH is a citizen of the People’s Republic of China (PRC) who was detained at Villawood IDC
in November 2008 after over-staying his Bridging Visa. Mr HH told the Ombudsman’s office
that he was tortured and gaoled for his Falun Gong practice in the PRC.
In June 2009 DIAC advised that Mr HH’s mental health appeared to be deteriorating, and
following an incident of self harm in February 2009, Mr HH was referred to the Service for
Treatment and Rehabilitation of Torture and Trauma Survivors (STARTTS). DIAC requested
information from DIAC Detention Health Services on three occasions. After a delay of six
weeks, DIAC received Mr HH’s diagnosis of Post-traumatic Stress Disorder. The Ombudsman
noted that the delayed provision of medical advice to those responsible for assessing the
impact of continued detention on the management of people who are showing signs of mental
distress was not consistent with DIAC’s Detention Health Framework.
DIAC confirmed that internal provision of health information had been identified as a
problem and correcting protocols were put in place in July 2009. Following the Ombudsman’s
assessment, procedures were implemented to ensure a smooth flow of information while still
protecting the privacy of detainees’ health records.
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Own motion investigations
In July 2009, the Ombudsman released
Department of Immigration and Citizenship:
Invalid visa applications (Report No 10/2009).
This investigation focused on DIAC’s
management of invalid visa applications and
considered the problems that can occur when
invalid visa applications are poorly managed.
The investigation looked at the timeliness and
adequacy of advice given to visa applicants
about their invalid visa applications.

• addressing the delays associated with
assessing invalidity
• improving the advice to visa applicants
about the invalidity of their applications
• improving record keeping practices.
DIAC has been taking steps to address these
issues, preparing six-monthly reports on its
progress for the Ombudsman.

The report found that overall, DIAC’s
management of applications was in accordance
with current policy and legislation. However, key
areas in need of attention related to:
• improving the clarity of DIAC policies
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Law Enforcement Ombudsman

Law Enforcement
The Commonwealth Ombudsman is also the
Law Enforcement Ombudsman and has a
comprehensive role in oversight of Australian
Government law enforcement agencies. The
Ombudsman deals with complaints made about
the Australian Federal Police (AFP), Australian
Crime Commission (ACC), Attorney-General’s
Department (AGD), Australian Transaction
Reports and Analysis Centre (AUSTRAC) and
CrimTrac. We also review the AFP’s complainthandling arrangements.
The Ombudsman has statutory responsibility to
inspect the records of law enforcement agencies
and other agencies to ensure compliance with
legislative requirements applying to selected
law enforcement and regulatory activities.
This work is described in the Monitoring and
inspections section of this report.

Australian Federal Police
Complaints about the AFP are dealt with by the
AFP under the Australian Federal Police Act 1979
(AFP Act) and may also be investigated by the
Ombudsman under the Ombudsman Act. The
Ombudsman is notified by the AFP of complaints
received that are categorised as serious conduct
issues (category 3 under the AFP Act).
Complaints made by members of the public
about the actions of members of the AFP
remained an important part of our work in the
reporting period. In addition, the Ombudsman’s
oversight of the AFP complaint-handling system
through reviews conducted under Part V of the AFP
Act was a focus of our efforts in 2009–10. We
also completed one own motion investigation
and commenced another; both are discussed
later in this report.
At the start of 2009–10 two cases remained
outstanding and were handled by the AFP
and oversighted by the Ombudsman under
the Complaints (Australian Federal Police) Act
1981 (Complaints Act). That Act was repealed
in December 2006. Both cases have been
completed.

Review of complaint handling
The Ombudsman has a responsibility to review
the administration of the AFP’s handling of
complaints through inspection of AFP records.
This includes records of the handling of
complaints about ACT Policing. The Ombudsman
reports to the Commonwealth Parliament
annually, commenting on the adequacy and
comprehensiveness of the AFP’s handling of
conduct and practice issues, and inquiries
ordered by the Australian Government Minister.
The office conducted inspections to review the
AFP’s administration of complaint handling and
provided three reports to the AFP Commissioner
as follows:
•	September 2009 for the period 1 August
2008 to January 2009
• June 2010 for the period 1 February 2009 to
31 July 2009
• July 2010 for the period 1 August 2009 to
28 February 2010.
The results of these reviews will be reported to
the Parliament in the latter part of 2010.
The most recent report to the Parliament, which
covered review activities conducted during
2008–09, was tabled in December 2009.
This report shows that the AFP has been
striving toward consistent quality of complaint
resolution. The technology used for complaint
management remains an issue, as does
timeliness for complaint resolution.
The AFP has noted that improving the standard
of adjudications of (the more serious)
category 3 complaints has caused delay in
finalising some matters. It has sought to
address this by establishing an AFP Professional
Standards Adjudication Panel. This will be a
panel of seven Senior Executive Service band 1
officers that will assist the Manager Professional
Standards by adjudicating category 3
complaints.
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The report noted that the AFP had made
progress in improving its complaintmanagement practices and procedures,
particularly in outcome letters. There remains
further room for improvement in the consistency
of communication (particularly when matters
are delayed), and keeping the complainant
abreast of the progress of their complaint.
The AFP has generally responded positively to the
reviews conducted by the Ombudsman’s office. The
AFP is now addressing the constraints concerning
its data collection and reporting capabilities. The
Ombudsman has suggested that when this has
been accomplished, the AFP will need to focus
on analysing the data collected. It should aim to
use the analysis to improve its administration of
complaints and provide insight into organisational
issues.

Complaint themes
During 2009–10 we received 389 approaches
and complaints related to the work of the AFP
at the local (ACT community policing), national
and international level. Of these, 188 were
immediately advised to contact the AFP in the
first instance. The office further examined 122 of

the complaints. Collectively, the most common
issues concerned:
• inappropriate action, such as excessive
delay, failure to act, inadequate
investigation (145)
• conduct on duty (88)
• property and exhibits (58)
• arrest (24).
In 44% (169) of the approaches, the complaints
were about AFP members acting in their ACT
community policing role. Our work in this area is
described in more detail in the ACT Ombudsman
annual report, available at www.ombudsman.
act.gov.au.
Of complaints alleging inappropriate action,
30% were about excessive delay in either
the investigation of the complaint or the
adjudication. While the introduction of the
Adjudication Panel should assist with those
complaints delayed at the adjudication phase,
complaints to us have also been about delays at
other stages of the investigation.
Lengthy delays occurred In some of the more
minor cases, as the following case study shows.

Excessive delay and inadequate explanation
Mr JJ lodged a complaint with the AFP in early 2007, in which he sought an explanation about
why AFP officers had stopped and questioned him on three separate occasions over a three
hour period for the same alleged incident. The AFP sent him a reply two years later that did not
address his concerns.
Mr JJ then complained to us about the incompleteness of the explanation and the length of
time that it took for the AFP to reply. Our investigation revealed that no action was taken to
investigate the complaint, despite repeated requests from the Professional Standards area.
When another investigator was assigned to look into the matter, he did not question the
officer who was the subject of the complaint (and who was a higher-ranking officer than the
investigator).
We recommended that the AFP apologise to Mr JJ for the delay in finalising his complaint, which
it did. We were also able to provide Mr JJ with a more detailed explanation of the events in
question, and to confirm that he was not adversely recorded on any AFP database. Mr JJ was
greatly reassured and he expressed his gratitude. We were critical of the delay in this case. The
AFP advised that improved protocols for managing complaints against senior officers had been
put in place in response to recommendations from an earlier Ombudsman’s report.
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Complaints finalised
Under the Ombudsman Act, we finalised 331
complaints about the AFP. In 188 cases we
referred the complainant to the AFP on the
basis that a complainant should contact the
relevant agency before asking the Ombudsman
to conduct an investigation. We completed 53
investigations and referred 13 cases to other
agencies, courts or tribunals, or the Minister.
Some investigations that were commenced
during the period are yet to be completed.

This investigation did not find any evidence to
support the allegation. It did identify specific
deficiencies with the AFP’s investigation of the
original complaint, more general deficiencies
in the policy and procedure for dealing with
complaints against senior AFP officers, and a
problematic ACT Policing practice of attending
when property is removed or locks changed in
disputes about property rights.

Own motion investigations

As a result of this investigation the AFP
introduced improved protocols for the
investigation of complaints against its senior
officers.

An own motion investigation was conducted
following a complaint against a senior officer in
the AFP. It was alleged that the officer misused
his position in the AFP to send three AFP officers
to intervene on a relative’s behalf in a property
dispute.

In March 2010, the Ombudsman commenced
an own motion investigation to determine if
the AFP’s payments to witnesses, particularly
large payments, is a widespread practice, and if
so, whether the governance in place is suitably
robust. The investigation is ongoing.

Who hit me?
Mr KK was in a car accident that was attended by ACT Policing. He was injured in the accident
and unable to obtain the other party’s name and address at the scene. Mr KK contacted ACT
Policing by telephone and in person to ask for the other party’s contact details so that he
could make an insurance claim. According to Mr KK, ACT Policing advised that it was unable
to give him that information for privacy reasons. This was incorrect advice. We advised Mr KK
that for a small fee he could apply for a copy of the accident report, which would contain the
name and address of each party in the accident.

Search warrant process
Mr LL complained about the actions and alleged harassment by the AFP in relation to
members of the Tamil community.
The police conducted a terrorism-related operation that resulted in charges being laid against
three individuals. The complaint particularly related to the execution of search warrants and
access to interpreters. The search warrants were executed on several residences and places
of business for members of the Tamil community who were not charged with any offences, but
were contacted (or had search warrants executed on their premises) by the AFP in its evidence
gathering.
We investigated the complaint from Mr LL, concentrating on the way the AFP interacted with
members of the Tamil community. Our investigation found that the process followed by the
AFP during the execution of the search warrants was not unreasonable.
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Australian Crime
Commission

morale increased the risk of confidential ACC
intelligence falling into the wrong hands.

Complaints about the ACC are managed under
the Ombudsman Act. The ACC also notifies the
Ombudsman’s office about other significant
matters, allowing us to consider whether further
investigation is warranted. In 2009–10, we
received seven complaints about the ACC, all of
which we declined to investigate.
The Ombudsman conducted an own motion
investigation into the ACC’s collection,
storage and dissemination of information. The
investigation was prompted by a request from
the ACC’s Chief Executive, following a leak to the
media in September 2008 of an ACC document
detailing conversations at a ministerial dinner.
The investigation established that the ACC
performs its intelligence gathering role in
accordance with its legislation and that it does
not appear to hold improper or unauthorised
records. The creation of the document in
question was entirely inappropriate, but seems
to have been an anomaly.
However, the Ombudsman found that the ACC
needed to improve the way it handled sensitive
information. Central to the issue were conflicting
policies, guidelines and other documents (such
as all staff emails from senior management).
The Ombudsman noted that staff appeared to
be confused about whether the organisation
endorsed a ‘need-to-share’ or a ‘need-toknow’ policy. The Ombudsman also found
that conflicting and out-of-date internal
information policies, multiple databases
with varying degrees of security and low staff

The Ombudsman acknowledged the ACC’s
efforts to build a culture of integrity and
improve information handling, and made
recommendations to assist this process. The
report recommended that the ACC should:
• develop an overarching information
governance policy as a matter of high
priority
• review the guidance given to consultants in
relation to the use of ACC information
• develop a definition for unauthorised
information access and enforce it
• consider improving audit and incident
reporting systems.
The ACC accepted the recommendations and
advised that the report set out a constructive
way to address the identified issues.
The Ombudsman’s report, Australian Crime
Commission—Review of collection, storage and
dissemination of information, report 15|2009, is
available at www.ombudsman.gov.au.

Australian Commission for
Law Enforcement Integrity
The Ombudsman can refer allegations of
corruption against law enforcement officers
to the Integrity Commissioner of ACLEI. The
Ombudsman can also investigate complaints
about ACLEI. In 2009–10, we received two
complaints about ACLEI. We investigated one and
declined to investigate the other.
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CrimTrac
In 2009–10, we received two complaints
about CrimTrac. We declined to investigate
the complaints, both of which related to the
Australian National Child Offender Register.

AUSTRAC
In 2009–10, we received five complaints about
AUSTRAC. We declined to investigate four
complaints and were still assessing the other at
the end of the reporting period.

Attorney-General’s
Department
In 2009–10, we received 36 complaints about
the Attorney-General’s Department.
We investigated six and declined to investigate
30. The complaints we investigated alleged
failure to act, and provision of deficient advice.
We made no adverse findings against the
agency.
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Postal Industry
The Postal Industry Ombudsman (PIO) role was
established in October 2006 as an industry
ombudsman function for the postal and courier
industry. Australia Post is automatically subject
to the PIO’s jurisdiction, and other private postal
operators (PPOs) can register with the PIO. At
30 June 2010 the following PPOs were registered
with the PIO:
•	Australian Air Express Pty Ltd
• Cheque-Mates Pty Ltd
•	D & D Mailing Services
• Federal Express (Australia) Pty Ltd
•	The Mailing House

the 2,026 approaches received in 2008–09.
Some of this increase can be attributed to the
growing public awareness of the PIO. Table 5.4
shows the number of approaches received,
and complaint investigations commenced and
completed, during the year.
The PIO can only investigate activities relating
to the provision of a postal or similar service.
The PIO cannot consider complaints about
other aspects of a postal provider’s operations,
such as employment matters or environmental
issues. The Commonwealth Ombudsman retains
jurisdiction over those administrative actions
of Australia Post that do not fall within the
jurisdiction of the PIO.
A complaint about Australia Post may be
transferred from the Commonwealth to PIO
jurisdiction, or vice versa. Further detailed
reporting, including the number of times
complaints were transferred from the PIO
jurisdiction to the Commonwealth jurisdiction, is
provided in Appendix 4.

•	Mailroom Express Pty Ltd
•	Universal Express Australia Pty Ltd
• 329 Motorcycle Courier Services.

Complaint themes
The PIO received 2,421 approaches and
complaints in 2009–10, a 19.5% increase on

Table 5.4: Approaches to, and investigations by, the PIO in 2009–10
Approaches received

Investigations
commenced

Investigations
completed

Australia Post

2,410

503

439

Private Postal
Operators

11

2

1

2,421

505

440

Total
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Australia Post complaints overview
In 2009–10, we received 2,626 approaches
and complaints about Australia Post across
PIO and Commonwealth jurisdictions. This
is an 18.3% increase on the 2,219 received
in 2008–09. Figure 5.4 shows the number of
complaints received about Australia Post during

the past six years, and the division between
the Commonwealth and PIO jurisdictions. While
the overall number of complaints to our office
is small when compared to the volume of mail
delivered daily by Australia Post, there is a
significant upward trend, with overall complaint
numbers doubling over the six-year period.

Figure 5.5: Australia Post complaint trends, 2004–05 to 2009–10
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The three main issues for complaints about
Australia Post were: recurrent problems in the
method of mail delivery (23.6%); the customer
contact centre’s quality of service (17.8%); and
one-off problems with registered post (10.0%).
Some of the major investigations and themes
we have worked on this year are discussed in
the rest of this section.

Passports lost in the mail
In June 2010 we published a report on an own
motion investigation into the loss of passports
in the mail. The investigation was prompted
by an increase in the number of complaints
we received about this problem. Although the
number of complaints received by our office

may seem relatively modest when compared to
the large number of passports sent by mail, the
consequences for those whose passport goes
missing can be significant.
The most frequent causes of complaint are
that passports are lost, and that the amount
of compensation offered by Australia Post is
inadequate. We examined Australia Post’s
processes and practices relating to lost
passports and compensation arrangements.
We also sought information from the
Department of Foreign Affairs and Trade (DFAT).
DFAT sends out many passports through the
post and is the agency responsible for issuing
passports and dealing with reports of their loss.
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Our investigation concluded that there are
measures that Australia Post and DFAT could
put in place to capture better data about lost
passports. This would enable better analysis
of patterns of loss and expose any possible
systematic stealing of passports.

We disagreed with Australia Post’s view that
compensation provided for ordinary items should
be set as a proportion (half) of that for registered
items. In our view, the link between the ordinary
letter service and the registered service is
unwarranted.

We recommended that Australia Post redraft its
terms and conditions and other information it
provides to the public about sending passports
through the post, and about the compensation
payable if a passport is lost.

Australia Post has a monopoly over the ordinary
letter service whereas the service for registered
items is open to competition.

Generally speaking, we did not consider it
unreasonable for Australia Post to exclude
payment of compensation for consequential
loss (such as loss of income related to time off
work to deal with a lost passport). However,
customers should be made aware of the
difficulties that may arise in the event of a lost
passport.
Both DFAT and Australia Post accepted our
recommendations and advised us that they
are taking steps to implement changes and
improvements. We appreciate the detailed
responses both agencies provided, and their
assistance in explaining some of the issues
involved in handling reports of lost passports.

Compensation
During the year we undertook an own motion
investigation into the level of compensation
paid by Australia Post for loss or damage of
postal items. We regularly receive complaints
about compensation available for uninsured
ordinary post and registered items.
In February 2010 we released our investigation
report Australia Post: Determining levels of
compensation for loss or damage of postal
items (report No. 1|2010).
Our investigation found that the maximum
level of $50 payable for items sent by ordinary
post had not changed since 1987 and its real
value had halved since that time. The basic
compensation level of $100 for registered post
items had not changed since 1996 and its real
value had decreased to $70.

We recommended that Australia Post formally
review its compensation level for ordinary post
items, and in particular consider the rationale for
the original and current $50 level, and whether
that rationale is valid when viewed independently
of compensation levels payable for other services.
The Australian Competition and Consumer
Commission (ACCC) has a statutory role in
monitoring price increases for Australia Post’s
letters service. We recommended that when
Australia Post advises the ACCC about proposed
increases to the basic postal rate, it include
information on the compensation levels for the
service.
Australia Post did not accept our views and
recommendations. Its 2010 price notification
submission to the ACCC did not include
information about compensation levels.

‘Safe drop’ program
In September 2008 Australia Post instituted its
Safe Drop delivery policy nationwide. This was
a significant change in delivery practice. Under
this program, non-signature items that do not fit
in an addressee’s letterbox can be left in a safe
place on the property, rather than being taken
back to the post office and carded for collection,
as was the previous practice. Items can only
be left if they are out of view of the street, safe
from weather and pets, and undamaged. Items
requiring a signature upon delivery cannot be left.
During the year we monitored safe drop
complaints and in March 2010 we released the
report Australia Post: ‘Safe Drop’ program—a
review of the first year (report No. 3|2010).
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Our review did not find any systemic problems
or widespread concerns with the Safe Drop
program. However, we recommended that
Australia Post give further consideration to ways
that may improve the program. Issues related to:
• additional training and awareness for staff
about safe places for delivery
• a procedure for people who want to opt out
of the Safe Drop program
• leaving a card when an item is ‘safedropped’.
Australia Post confirmed that conditions under
which safe-drop delivery may be made are
set out in its procedures and advised that
management within delivery areas continue
to ensure the procedures are followed. It also
confirmed that its policy requires a notification
card is to be left at all times when a parcel is
delivered by the safe-drop method.
However, Australia Post considered that
developing a procedure for people who wish
to opt out of the program would be cost
prohibitive. Instead, it has made available ‘Do
not safe drop’ labels that an addressee can
request a sender attach to a parcel at the time
of lodgement.

Customer contact centres
In our last annual report we noted that Australia
Post was in the process of implementing
national complaint-handling guidelines. It
was also rationalising its existing structure of
six customer contact centres into two centres
(in Melbourne and Brisbane), which became
operational in early 2010.
These changes to systems will affect Australia
Post’s complaint handling. We are continuing
to monitor arrangements and hope the new
structure will demonstrate improvements in
Australia Post’s complaint handling.

We acknowledge the commitment of Australia
Post’s customer service officers and note that
the recurring themes in complaints tend to
involve limitations in complaint-management
systems, and issues with training and policy
guidance.

Private Postal Operators
In May 2009 we asked all registered Private
Postal Operators (PPOs) to complete a
questionnaire about their complaint-handling
processes. The questionnaire was designed
to help us understand how PPOs manage
complaints and describe the information they
give their clients about the PIO. Six of the eight
registered PPOs responded.
The PPOs considered they had a high level of
customer satisfaction and believed this was why
the number of complaints coming to our office
is low. We found that while PPOs may refer their
customers to us, they do not necessarily do so
as a matter of course.
We concluded that the role of the Ombudsman
as an avenue of complaint has not been well
promoted by PPOs. To address this we asked
them to include information on the Ombudsman
and a link to our website on their websites, and
to refer dissatisfied complainants to us. Several
PPOs agreed to do so.
We have continued to liaise with other postal
industry stakeholders, particularly the Post
Office Agents Association Limited.

Case studies
The following case studies indicate the
diverse nature of the complaints regarding
Australia Post that have been handled by the
Ombudsman during the year.
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Street delivery
Australia Post told Ms MM she could receive a street delivery service if she put a letter box on
the boundary of her property. However, Ms MM’s property is accessed via a council easement
and private road. The council would not let her put a letter box on its land, and Australia Post
would not drive down a private road. Australia Post did not act on Ms MM’s complaints, and
continued to charge her the full price for a post office box as it had been doing for several
years. Our investigation confirmed that street delivery could not be made to Ms MM, and
therefore she was eligible for a discounted rate for her post office box. Australia Post agreed
with our view and refunded $500 to Ms MM.

Registered Post and compensation
Mr NN sent a registered post item containing retail vouchers valued at more than $1,200.
The addressee did not receive the item, and Australia Post had not obtained a signature to
verify delivery. Australia Post refused Mr NN’s request for compensation because the delivery
contractor advised it had a standing authority from the addressee to leave parcels at the
address.
Upon investigation, the delivery contractor was unable to provide a written confirmation
of authority to leave parcels without a signature. As a result Australia Post offered Mr NN
discretionary compensation of $1,200 plus the postage costs.

‘Lost’ item
A horse saddle sent interstate by registered post went missing in transit. The sender, Miss OO,
complained to Australia Post and provided photos to help the search. Australia Post said
it could not locate the saddle and offered Miss OO $100 compensation in accordance with
its terms and conditions. Miss OO was concerned that Australia Post had not conducted a
thorough search for the saddle.
We asked Australia Post to clarify what searches it had conducted. After our contact Australia
Post located the saddle at a Mail Redistribution Centre (MRC) and returned it to Miss OO.
Australia Post discovered the saddle had arrived in the MRC shortly after Miss OO sent it, but
its details had not been entered on the MRC database and so it had not been found through a
database search.
We concluded that if the MRC had catalogued the item on the database in a timely fashion,
and if Australia Post had circulated the photos of the saddle to relevant MRCs, Australia Post
may have located the saddle earlier.
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Secure delivery
For many years a caravan park and Australia Post had an informal arrangement whereby
residents’ incoming and outgoing mail would be delivered and collected by the postal
delivery officer from a locked box on the property. Ms PP, a park resident, complained that
the park manager had access to the collection box and was using that access to interfere with
residents’ mail.
When we investigated, Australia Post agreed with our view that it had an obligation to provide
a greater level of security if it was going to collect mail from the box. Rather than cancel
the collection service altogether, which it was entitled to do, Australia Post liaised with the
initially reluctant park manager to get written agreement for the locks to be changed. As a
result, only Australia Post staff could access the box. Park residents were able to continue a
long-standing and convenient mail collection arrangement with greater security.

Retail products
Ms QQ purchased a Visa card valued at $100 from a post office. When she tried to use the
card 24 hours later, she found it had no available credit. She contacted Visa and was told that
Australia Post had not ‘activated’ the card. She then contacted Australia Post and was told it
could not compensate her for the cost of the card. Following our investigation Australia Post
reconsidered its decision and advised that it would activate the card.
Ms RR’s daughter purchased a Visa card from a post office. When Ms RR received it, she found
the card had expired prior to purchase. Ms RR’s daughter requested a refund. The post office
staff acknowledged she had purchased the card, but refused a refund as she did not have
the original receipt. Ms RR complained to Australia Post and made several follow-up calls but
received no response.
When we investigated, Australia Post was able to verify that Ms RR’s Visa card number
matched Australia Post’s transaction record and confirmed that the Visa card had already
expired at the time of purchase. Australia Post refunded the value of the card to Ms RR and
issued a letter of apology. Australia Post’s product manager also implemented a pop-up
system to check gift card expiry dates prior to sale.
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Taxation Ombudsman
The Commonwealth Ombudsman investigates
complaints about the Australian Taxation
Office (ATO) as well as the newly-established
Tax Practitioners’ Board (TPB). In 1995 the
Ombudsman was given the title of Taxation
Ombudsman following a recommendation
by the Joint Committee of Public Accounts. It
recognised the unequal position of the ATO and
taxpayers, and aimed to give greater focus to
the investigation of complaints about the ATO.

The TPB was established on 1 March 2010,
taking over responsibility for the regulation
of tax agents and BAS (Business Activity
Statement) agents from the previous statebased Tax Agents’ Boards. With one centralised
board now dealing with tax agent regulation,
we look forward to a productive relationship
with the TPB and to this end we are liaising
with the TPB regarding the establishment of its
complaint-handling and review processes.

Australian Taxation Office
Complaint themes

complaints about the period of mass-marketed
tax schemes were tapering off.

In 2009–10 we received 1,810 approaches and
complaints about the ATO, an increase of 27.3%
from 1,422 received in 2008–09. This was a
continuing trend from the previous year and
amounts to a 48.6% increase in the two years to
2009–10. It is the highest number of complaints
about the ATO in five years. The current level is
similar to the highs reached in 2003–04, when

The increase in complaints to the Taxation
Ombudsman in 2009–10 is in contrast to an overall
reduction in the complaints to the Ombudsman’s
office of 18%. This may be a reflection of the
impact of the economic climate on many
taxpayers, particularly in relation to complaints
about superannuation and debt collection.

Figure 5.6: ATO complaint trends, 2004–05 to 2009–10
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Delays in receipt of refunds, amended
assessments and other interactions with the
ATO have generated the most complaints from
taxpayers and tax professionals. The ATO’s Change
Program for income tax release was a new source
of a significant number of complaints. The most
frequent and significant complaint issues are
discussed below.
During the year we finalised 1,762 approaches
and complaints, of which 316 (17.9%) were
investigated. This is a similar number of
complaints investigated to the previous year, but
a lower percentage (last year 23% of complaints
were investigated). One reason for the slightly
lower than expected investigation rate is that, in
2009–10, we introduced streamlined information
exchange procedures with the ATO. These
procedures involve the ATO providing this office
with limited information about its interactions
with the taxpayer complaining to us. In some
cases, this information has enabled us to resolve
the complaint without progressing to a full
investigation. This procedure was particularly
effective when resolving complaints about delays
in receiving refunds.
We transferred 22.5% of the complaints we
received directly to ATO Complaints under our
assisted transfer process. Transfers occur when
the taxpayer has not already complained to the
ATO, and they agree to us referring their complaint
directly to the ATO’s complaint-handling system.
This is an increase from the 14% complaint transfer
rate in 2008–09, but more in line with the 2007–08
transfer rate, which was 25%. We believe that the
assisted transfer process is a valuable service to
assist people to pursue their complaints through
the most appropriate mechanism.
In 2009–10 we achieved one or more remedies
in 56% of the cases we investigated. The most
common remedies were better explanations
(36% of all remedies), apologies (13%), and
actions being expedited (13%).

Most frequent complaints
The complaints we received covered a broad
range of ATO activities and products. The most
frequent complaints related to the lodgement

and processing of forms (31%), debt collection
(13.3%) and superannuation (12.7%). While
these have been the most frequent complaint
topics in previous years, there has been some
growth in the percentage of complaints about
superannuation.

The Change Program
The ATO’s Change Program for income tax
release in January 2010 was a new source of
complaints and accounted for about 12% of the
complaint issues recorded in 2009–10. Most of
these complaints concerned delays in lodgement
and processing. The Ombudsman provided a
submission to the Inspector-General of Taxation’s
(IGT) Review into the ATO Change Program.
The office recorded 195 approaches and
complaints about the implementation of the
income tax release of the ATO’s Change Program
to the end of June 2010. Most of these issues were
about delay in receiving expected refunds. Other
main areas of complaint included:
• delay in receiving a replacement Tax File
Number (TFN), where the TFN had been
compromised
• government benefits delayed/changed
due to information from the ATO not being
received by Centrelink
• inadequate communication from the ATO
• inadequate response by the ATO when a
complaint had been made.
These complaints showed that the Change
Program had caused considerable inconvenience
to taxpayers and, in some cases, caused
consequences with other agencies, such as
Centrelink and the Child Support Agency (CSA).
Many complainants expressed frustration about
the inconsistent information available about the
Change Program.
In our submission to the IGT we recommended
that the ATO’s response to problems with its
systems should:
• include clear messages to the community
about any delays when they occur, not after
the fact
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• ensure that the messages taxpayers receive
when they contact the ATO are consistent
with public comments being made by the
ATO
• ensure all areas of the ATO and key external
stakeholders are aware of problems and
identified ‘workarounds’.

Lodgement and processing

Debt complaint issues
Complaints about collection of debts continued
as a major complaint category in 2009–10,
accounting for more than 13% of all approaches
to this office. The most frequent sources of
complaint were payment arrangements, debt
waiver or write-offs, actions of debt collection
agencies, offsetting of refunds or credits against
debts, and garnishee action.

Almost a third of the complaints we received
during the year were about lodgement and
processing issues. These most commonly
related to income tax assessments and refunds.
Many of the complaints related to delays in
receiving a refund or confusion about the tax
assessment.

Unresolved issues with TFN compromise from Change Program
roll out and subsequent consequences with Centrelink
Mrs SS complained to us about a delay her husband, a Centrelink pension recipient, had
experienced waiting for a new TFN. Mr SS was advised of a possible compromise of his
original TFN as a result of suspected fraud. Consequently Mr SS was assessed as having a
level of taxable income that caused Centrelink to raise a debt against Mrs SS’s Family Tax
Benefit (FTB) payments. ATO records showed Mr SS had not lodged an income tax return in
either 2008 or 2009 when the incorrect returns were lodged.
Mr SS applied to the ATO for a new TFN after the ATO advised him of the suspected TFN
compromise. Mr SS rang the ATO on three occasions over three months to enquire when his
new TFN would be issued. The ATO advised him that due to the Change Program systems
upgrade there would be a delay in processing his new TFN. No firm time frame for issuing his
new TFN was given.
After his last unsuccessful enquiry with the ATO, Mr SS complained to the Ombudsman about
the ongoing delay in the ATO issuing his new TFN.
The ATO subsequently issued a new TFN to Mr SS and wrote to him to explain and apologise
for the delay he had experienced. Our further enquiries revealed that Centrelink advised
Mrs SS that it was waiting to receive the updated tax data from the ATO so that it could correct
her FTB debt. The Ombudsman asked the ATO and Centrelink to expedite this process.
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Debt released after reconsideration by ATO
Mr TT complained that he had incurred a $23,000 tax liability after relying on oral advice
he had received from the ATO about the transfer of his UK pension into an Australian
superannuation fund. Based on this advice, he transferred the funds believing he would not
incur any tax liability on the transfer.
After experiencing difficulties in obtaining information from the ATO about the liability, he
was advised to lodge a claim for compensation and did so. The ATO refused the claim on two
premises. First that Mr TT could not provide evidence that he had received incorrect advice, and
second that he had not suffered financial detriment but had rather gained from the transfer.
Mr TT complained to our office. Despite finding problems with the ATO decision, our office
considered it was not in a position to further the matter towards an acceptable remedy. Mr TT
was subsequently granted a review by this office, which prompted further investigation. Upon
review, we found that the ATO decision had:
• failed to properly apply an assessment of plausibility and instead seemed to interpret
‘plausibility’ with ‘possibility’
• introduced a profit motive for Mr TT, saying that one of the reasons he transferred the
money at the time he did was to take advantage of a higher exchange rate, and provided
a flawed calculation as evidence of a gain.
After considering the issues raised by this office, the ATO agreed to waive Mr TT’s debt.

Superannuation complaint issues
In 2009–10 nearly 13% of complaint issues
recorded related to superannuation,
including complaints about superannuation
co-contribution payments and unpaid
superannuation guarantee payments.
Superannuation guarantee complaints
commonly came from employees concerned
about delays, a lack of information, or
uncertainty about the ATO’s progress towards
collecting unpaid superannuation. We

previously noted a reduction in the number of
these complaints investigated from 2007–08 to
2008–09 (52 to 32). This decrease is attributed
to improved processes, funding and changes
to secrecy restrictions. In 2009–10 the number
remained steady with 35 received. This still
accounts for more than half of all investigated
complaints relating to superannuation. It
remains a substantial area of complaint. The
ATO can continue to improve its timeliness and
communication, as identified in our informal
review in 2008–09.
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Lessons learned from automated decision making
Mrs UU complained about the ATO’s review decision that she was not eligible to receive the
superannuation co-contribution for 2007–08 because her income was too high. The ATO had
determined that her income for superannuation co-contribution purposes was more than
$100,000, much higher than the $58,980 income cut-off. Her taxable income for the year was
nil. Mrs UU argued that the ATO had incorrectly included an increase in the value of trading
stock of more than $100,000 during the year.
In response to our investigation, the ATO maintained that its calculation of Mrs UU’s income
was correct. We continued our investigation and suggested that the ATO had used the wrong
test for dealing with trading stock increases, effectively double-counting these in her income
assessment. The ATO then advised that there was a problem with the business rules for
calculating income in this type of case that it had been working to resolve for many months.
Despite an estimated 16,000 taxpayers being affected by this issue and another business
rule problem, the ATO’s complaint staff had not been told about the problem. As a result of
our investigation, the ATO acknowledged shortcomings in its internal risk/issue escalation
processes and engagement with its complaint staff and took action to improve it. We also
recommended that the ATO review its processes for advising taxpayers where it makes review
decisions that are later found to be incorrect. In addition to being paid the correct amount, it
is important that taxpayers have written confirmation about the correct basis on which their
contribution was determined.

Unreasonable delay in release of superannuation funds
Ms VV had requested urgent early payment of her superannuation funds on the grounds of
medical and financial hardship. Upon receipt of her application the ATO advised Ms VV that
payment would be made within three to four weeks. When no payment was received in the
period indicated by the ATO, Ms VV complained to the Ombudsman.
Our investigation revealed that all direct superannuation payments to taxpayers from
Superannuation Holding Accounts were unable to be processed due to technical difficulties
arising from the Change Program deployment. However, the ATO did not make this known to
affected taxpayers for some time after the problems first arose, and no manual workaround
was implemented as an interim fix.
We found that there were flawed administrative procedures involved in the processing
of these superannuation payments to taxpayers. The ATO agreed with our finding, and
undertook to address the problems by:
• identifying and implementing contingency procedures to mitigate possible systems
failures
• providing timely and adequate advice to taxpayers and ATO staff when such failures
occurred
• identifying and giving priority to hardship cases such as Ms VV.
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Reviewing tax administration
In addition to resolving individual complaints,
we use information from complaints to
identify potential systemic problems in tax
administration. Through our project work,
including own motion investigations and less
formal reviews, we review the effectiveness of
specific areas of tax administration and consider
areas for improvement.
The Ombudsman’s office meets regularly
with the ATO to canvas ways to improve
administration and prevent or respond more
effectively to complaint issues. We also liaise
regularly with the Inspector-General of Taxation
and provide information or submissions to IGT
reviews.

ATO’s use of access without notice
powers
In February 2010 we released an own motion
report on the ATO’s use of ‘access without
notice’ powers. These wide-ranging powers
allow the ATO to enter a business or private
premises, without the owner’s permission, to
examine and copy documents relevant to an
investigation. The report was based on:
• a review of a selection of access without
notice visits conducted by the ATO in the
period 2005–06 to 2007–08
• the Ombudsman’s office observing a
coordinated, simultaneous multi-site
access without notice visit in several states
• a review of the supporting documentation
that guides the ATO’s staff in the use of its
access without notice powers.
We concluded that it was right and proper that
the ATO used its access without notice powers
only in exceptional circumstances, defined
by a genuine belief that documents might be

destroyed if notice was given, a well-founded
concern that fraud or evasion is occurring, or
inappropriate secrecy by the taxpayer. However,
we suggested (and the ATO agreed) that the
ATO’s commitment to public accountability
would be strengthened by:
• greater transparency through, for example,
reporting use of the powers in its annual
report
• fine-tuning the Access and Information
Gathering Manual, especially in relation to
the ATO’s excisable goods regulatory role
• improving the electronic case management
system.

Resolving tax file number
compromise
During the year we identified concerns with
the ATO’s response when TFNs have been
compromised or TFN records are incorrectly
linked. TFN integrity and ATO data and systems
quality are areas of high importance to the tax
system.
In our view the action taken by the ATO in
several cases involving TFN compromise was
unreasonable. Our investigations suggest
a systemic failure by the ATO to properly
recognise and respond to the issues faced by
taxpayers who, through no fault of their own,
have their TFNs compromised or are incorrectly
linked, by the ATO, to another person’s TFN.
In the cases we investigated, the taxpayers with
compromised TFNs had not been able to resolve
their problems with the ATO, despite having
made a number of attempts to do so. Responses
to these investigations suggest that there is a
need for the ATO to improve its systems and
processes for resolving more complex TFN
compromise cases.
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Ongoing problems from ATO failure to recognise TFN compromise
Since at least 2002 until an Ombudsman investigation in 2009, ATO systems allowed two
taxpayers to share the same TFN. Mr WW complained to us because he had been unable to
resolve his problem with the ATO in which he and another taxpayer with a similar name were
sharing the same TFN. The other person was not required to lodge income tax returns, but had
reported the TFN for his pension and bank interest income.
As a result, the ATO had attributed the other taxpayer’s income to Mr WW under its incomematching program. When Mr WW had contacted the ATO about the incorrectly matched
income, the ATO had only acted to put the TFN on a list of numbers not suitable for matching.
The situation recurred when the non-matching list was updated. Mr WW complained to the
Ombudsman that the ATO had not dealt with the underlying problem. Mr WW said the ATO
had advised that it would probably keep happening and he was upset about the prospect of
having to have his record corrected on an ongoing basis.
When we investigated, the ATO advised that because of the age of the TFN, it was uncertain
whose TFN the number had been originally, or how it had come to be shared. However,
TFN compromise procedures should have been commenced to resolve the situation when
problems had arisen. This had not occurred because the ATO had only treated the situation as
an incorrect match and had not recognised the case as a compromised TFN.
In response, the ATO accepted our view and advised that it had updated its procedures to
improve identification of compromised TFNs and escalate these to a senior technical officer.

Other submissions
The Ombudsman made submissions to
government reviews of elements of tax
administration relating directly to our role as
an independent complaint-handling agency for
taxation matters, including:
• the Inspector-General of Taxation’s review
of the ATO Change Program
• the Treasury proposal paper, Action against
fraudulent phoenix activity.
We indicated that we broadly supported
the measures proposed to enable the ATO
and ASIC to prevent and respond to those
who deliberately seek to evade their tax
responsibilities through phoenix activities.
We noted the need to ensure that appropriate
review mechanisms are included to enable the
ATO to apply discretion in cases of disputed
liability to avoid penalties being unfairly or
arbitrarily imposed. In addition, our submission

reinforced the need to ensure that decisionmaking processes are robust and transparent,
based on clear criteria and appropriately
documented.

Outreach
As Taxation Ombudsman we seek to promote
ourselves as a place where people can complain
about their problems with the ATO and have
them investigated. We have replaced the annual
Taxation Ombudsman Activities Report with a
bi-annual e-bulletin. It is hoped that this will
provide a more accessible and up-to-date form
of communication with complainants, peak
bodies, tax agents and other interested parties.
We attended the Tax Institute Conference
and sponsored a session on self-managed
superfunds, a source of common complaint.
We also have agreement with the ATO to
provide Taxation Ombudsman brochures at ATO
shopfronts.
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APRA, ASIC and Treasury
Australian Prudential
Regulation Authority
The Australian Prudential Regulation Authority
(APRA) is the prudential regulator of the Australian
financial services industry. It oversees banks,
credit unions, building societies and most
members of the superannuation industry.
In our 2008–09 annual report we noted an
increase in complaints about APRA relating to
the processing of applications for early release of
superannuation benefits, particularly on mortgage
relief grounds, which may have been related to
an overall increase in applications of that type
to the agency. Common complaint themes in
that year were processing delays and unclear
and/or piecemeal requests for information from
applicants.
In September 2009 we commenced an own
motion investigation into the processing of
early release of benefit applications. Following
consideration of APRA’s formal response
to our request for information, we advised
APRA in June 2010 that we were no longer
investigating the matter and that neither a
report nor recommendations would be issued.
We recognised action taken by APRA to address
potential processing delays in periods when
high numbers of applications are received as a
reason to discontinue the investigation.

Common complaint themes related to:
• the quality of advice about the exact nature
of information that APRA requires from
applicants
• multiple officers handling applications
• applicants not being advised that APRA can,
in limited circumstances, authorise partial
release of superannuation for the purpose
of obtaining the information required by the
regulations covering early release, such as
a specialist medical opinion.

Case studies
The circumstances in which APRA can approve
early release of superannuation benefits
are set out in regulations made under the
Superannuation Industry (Supervision) Act
1993. APRA is of the view that it must have
evidence which relates directly to the prescribed
circumstances before approval can be given and
is not inclined towards inference.
The Ombudsman’s office resolved a number
of complaints by helping people understand
the details of APRA’s requirements. However,
in many cases, the very circumstances that
gave rise to the person seeking early access to
their superannuation benefits also limited their
capacity to meet prescriptive requirements.

Complaint themes
In 2009–10 we finalised 174 enquiries about
APRA, of which 61 were investigated. As in
previous years, the majority of complaints
concerned the processing of applications for
early release of superannuation benefits.
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Attention to criteria
Mr XX suffered from a serious medical condition for which he took medication. Unfortunately
the medication had a detrimental effect on his teeth. He sought early release of his
superannuation benefits to obtain dental treatment. APRA requested that Mr XX provide
certification from a dental specialist, but Mr XX did not see a dental specialist because
the problem was caused by the underlying medical condition for which he saw a different
specialist. Meanwhile Mr XX borrowed money from his parents to proceed with the urgent
dental treatment.
Following contact from our office, APRA re-assessed Mr XX’s application, and required him
to provide evidence from a registered medical or dental practitioner that the treatment was
required to accommodate needs arising out of the other medical condition. These conditions
were able to be met and the requested amount was released.

Clarity of information requested
Ms YY had ticked a box on APRA’s application form indicating that the application was
made on the basis of alleviation of an acute or chronic mental condition, yet her supporting
documentation was from a reconstructive surgeon. APRA asked Ms YY to obtain supporting
information from a medical specialist and a general practitioner, but did not explain that if
she wished to pursue release on that ground, the medical specialist from whom she needed
certification would need to be a psychiatrist. It was not until after Ms YY had re-submitted
her application with the additional evidence that she was informed that this was the wrong
medical specialist.

Improved flexibility
Mr ZZ contacted the Ombudsman after seeking early release of his superannuation benefits
to assist with medical expenses relating to an operation and treatment for cancer. He had
provided medical evidence of his condition, but was advised that the doctor also had to
certify that it was ‘a life threatening illness’ and one for which treatment was unavailable in
the public health system. The doctor maintained that his previous letters should have been
sufficient.
On investigation we were advised by APRA that Mr ZZ’s application had been declined on two
occasions because his doctor’s letters did not contain the precise wording APRA required.
APRA offered to send a letter to the doctor advising of the required wording. We explained
that the complainant advised that the doctor had previously said that his letter should be
sufficient.
APRA agreed that the matter was too complex for the complainant to explain to the doctor
exactly what was required. APRA then telephoned the doctor and was able to obtain the
information necessary to approve the application.
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Australian Securities and
Investments Commission
The Ombudsman finalised 163 approaches and
complaints about the Australian Securities and
Investments Commission (ASIC) in 2009–10.
While this is an increase on last year, we now
see fewer complaints about penalty fees than
in previous years. This may be due to the
improvements made by ASIC reported in our
2008–09 annual report.

made by ASIC not to investigate or take action
on complaints made to it. In most cases this
office found that these complaints could be
resolved by:
• providing more information about ASIC’s
discretion not to investigate
• providing more information about ASIC’s
regulatory goals
• seeking a more detailed explanation from
ASIC.

Complaints were made to ASIC about a wide
range of programs. This year, however, one
common complaint theme related to decisions

Publication of addresses
We received two complaints about ASIC’s policy of publishing (in its online gazette) the
addresses of persons to whom money may be owed as a result of a compulsory acquisition of
their shares. ASIC advised that it prints the addresses to avoid confusion between people with
similar names and to assist in ensuring that the correct people receive their entitlements.
Maintaining that they had personal safety grounds for not wishing their residential addresses
to be made publicly available, complainants had approached ASIC asking that the addresses
be removed, but to no avail.
We referred one complainant to the Privacy Commissioner, who advised that it was not
unlawful for ASIC to include the address, even though the Corporations Act 2001 (Cth) only
required that the individual’s name be published. We then put the view to ASIC that, as the
individuals had come forward to ASIC to ask that their details be removed, the gazette had
performed its function and there was no purpose to be served by retaining the details in the
online register.
On this occasion ASIC advised that it could not remove the details for technical reasons and
that it could not control the working of other search engines through which the person’s
details, having once been published, could be obtained. We pointed out that the decision
about the format of the publication had been made by ASIC and that, as publication
of people’s residential addresses could expose them to risk, ASIC needed to develop a
mechanism to remove these details upon request as do other agencies like the Australian
Electoral Commission.
After further consideration, ASIC advised that it had established that it could suppress the
electronic publication of the complainant’s address and had put this into effect.
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Appointment of registered agents
Mr AB complained that a company acting as a registered agent with ASIC had set up a
company and named Mr AB as director without his consent. The company had subsequently
borrowed money and gone into liquidation. We investigated the process by which a person
or company can become a registered agent with ASIC and how an agent could register a
company without the person named as director being made aware of that fact.
ASIC informed us that, in deciding to register an agent, it relies upon the full and correct
completion of a form which requires that the applicant attest that they will adhere to
the Corporations Act 2001, including not knowingly lodging documents that are false or
misleading. The form does not require disclosure of any matters relevant to suitability.
However, ASIC undertakes an examination of the Register of Disqualified Persons and will not
register a deregistered company as a registered agent. There are no particular qualifications
required of agents and no other suitability assessments are made. ASIC further advised that,
upon lodgement of its form for notifying the appointment of an agent, ASIC sends out two
notices: one to the company confirming the appointment of the agent and one to the agent
confirming the nomination by the company.
However, the notices are only generated where the form notifying of the appointment of an
agent is lodged in paper form and not where it is lodged by electronic means. In the latter
case, a standardised email noting receipt is sent to the registered agent who lodged the
document. Therefore no confirmation was sent to Mr AB; instead an email was sent only to the
person purporting to be his agent.
We raised concerns about the process for registration of agents and confirmation of their
appointment with ASIC. In response, while noting that complaints about registered agents
were few, ASIC agreed to consider improvements to its registration form and also agreed to
review its confirmation notice process with a view to extending notification to company office
holders where a registered agent is appointed using the online service.

The Treasury
The Treasury’s primary role is to provide advice
to government. The Ombudsman receives a
small number of complaints about The Treasury,

which tend to be about their management of
enquiries from the public. Complaints include
failing to respond to correspondence within a
reasonable time frame or to keep records of
public enquiries.
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Feature
Good› better › best
Good better best—changes in public integrity
was the central theme of the Commonwealth
Ombudsman’s 2009 national conference held
in Canberra on 23 and 24 September. It brought
together policy makers, legal practitioners,
community representatives and expert guest
speakers, to discuss the challenges to complaint
handling in our changing world.
The conference opened with dinner, at which the
Hon. John Clarke QC gave a keynote address.
Mr Clarke provided a critical assessment of
administrative accountability, transparency
and cross-agency operations with reference

to his experience as head of the Australian
Government’s inquiry into the counter-terrorism
investigation into Dr Mohamed Haneef.
More than 200 conference delegates then
participated in an intensive day of workshops,
forums and plenary sessions. A recurring
theme of the conference was how to safeguard
best practice in governance and public
administration.
Papers from the conference are available on our
website at www.ombudsman.gov.au/pages/
about-us/events/good-better-best/.
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The Hon. John Clarke QC addressed the 2009 Commonwealth Ombudaman national conference
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Helping people, improving
government
A large part of our work is resolving individual
complaints and, through this process, improving
public administration in a more general sense.
This chapter outlines our work in obtaining
remedies for individuals, and improving public
administration in areas such as communication,
procedures and better complaint handling.
The chapter concludes with examples of
cases where we have identified administrative
deficiency in agency operations.

Remedies
When investigating an individual complaint,
it is important to seek out a remedy for the
complainant. Remedies might include an
apology, giving better reasons for a decision,
expediting action or finding a financial solution.

For information on possible remedies that are
available to Australian Government agencies
refer to Fact Sheet 3—Remedies, on our website
(www.ombudsman.gov.au).
This section gives several examples of remedies
we obtained for individuals through our
complaint investigations in 2009–10.

Explanations
Providing a clear explanation of a decision is
an important remedy. It can reduce a person’s
concerns, even if the decision cannot be altered.
Giving the reasons for a decision can also be of
practical assistance. For example, it may help
the person to decide whether to make a fresh
application, or seek review or reconsideration of
the decision.

Explanations
Better explanations
Mr AC complained to this office that his pension had been cancelled without notification. He
had made inquiries with Centrelink but had not received an answer. When we investigated,
Centrelink told us that a letter had been sent to Mr AC’s accountant advising that the
payments would cease as Mr AC’s income exceeded that permitted by his pension. Our
investigation officer informed Mr AC of his review rights. Mr AC was satisfied with this
explanation and planned to pursue his review rights.
An early explanation
Mr AD owned an electrical contracting business and was called out on two separate occasions
for emergency refrigeration service at two canteens at Defence establishments. When
he invoiced the Department of Defence, his invoices were returned unpaid and, despite
contacting the department on several occasions, he was told that because he didn’t have a
purchase order he would not be paid. Mr AD explained that the callouts were emergencies
and there were no purchase orders obtained because of their immediate nature. When we
investigated, Defence told us that the two canteens were run by a catering contractor to
Defence. Therefore, the invoices should have been sent to the contractors. Mr AD thought that
he was dealing with Defence, an easy mistake to make given the canteens were for Defence
employees and on Defence property. Following our explanation to him, Mr AD advised that the
contractor had been invoiced correctly for the work. A better explanation by Defence early on
would have helped this small businessman resolve his problems.
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Actions and decisions
We receive many complaints about agency
decisions. A frequent complaint is that there
is delay by an agency in making a decision.
Often, a suitable remedy in this situation is to
expedite action. Another frequent complaint
is that an agency has made a wrong decision.

We respect the right of agencies to decide the
merits of a claim, but we do examine whether
an agency has made a decision based on wrong
or incomplete information, ignored relevant
information or not applied the principles of
natural justice. The appropriate remedy in
these circumstances may be for the agency to
reconsider or change a decision.

Discouraging a claim
Ms AE attempted to lodge a claim for sickness allowance with Centrelink. She was advised that
she would be ineligible because she owned an investment property, and that she need not
lodge a claim, which she did not. Some months later she tried again to lodge a claim for sickness
allowance and it was granted. She lodged a compensation claim because she’d been discouraged
from submitting the original claim. Centrelink rejected her claim for compensation because there
was no record on its system to indicate an earlier claim.
We investigated and found that while there was no record showing the earlier (incorrect) advice
being given to Ms AE, her customer record did show that it had been accessed by the person
staffing the Centrelink reception on the date that Ms AE said she had received the advice. We
suggested that this, coupled with the fact that Ms AE had acted consistently, were grounds for a
reconsideration of the compensation decision. Centrelink decided to change the date of grant for
Ms AE and paid her arrears from the date she had made initial contact.

Financial remedies
Poor administration can cause financial loss to
people. For example, a person may not receive a
benefit to which they were entitled, their benefit
may be reduced below their real entitlement,
they may have a debt raised against them
unreasonably, or they may suffer other financial
losses. There is a range of remedies that can be

used to provide financial relief or compensation
to a person. One remedy is that compensation
may be payable under the Compensation for
Detriment caused by Defective Administration
(CDDA) scheme. In other cases, a debt may be
waived or reduced. Other financial remedies
might include a refund of fees or charges, or
payment of a particular benefit.

Reimbursement made
A complaint was received during an outreach visit to a remote Indigenous community in Western
Australia. Mr AF complained that two Family Tax Benefit (FTB) debts had been raised against him
by Centrelink, because of a failure to lodge tax returns. Mr AF had told Centrelink that he and his
wife were not required to lodge tax returns due to their low income.
Our investigation confirmed Mr AF had given the correct information to Centrelink however, the debt
system had not been updated. In response Centrelink did a manual refresh of the system, which led to
Mr AF receiving a refund of $3,340 (money that Centrelink had already recovered from him).
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Apologies
An apology can be highly effective in addressing
a person’s complaint. As a matter of general
courtesy and good public administration,

an agency should apologise and provide an
explanation to a person when an error has
occurred. Complainants often see an apology as
the first step in moving forward.

An apology and a change in practice
A complaint was made to the Department of Families, Housing, Community Services and
Indigenous Affairs regarding a tendering process for work at a community within a particular
Aboriginal corporation’s boundaries. FaHCSIA visited the complainant and undertook to keep
him informed of progress in the investigation. Mr AG complained that he had not heard back
from FaHCSIA for a period of 10 months when he contacted this office. FaHCSIA acknowledged
the contact was insufficient from a case management point of view and explained that it was
partly attributable to the case officer leaving and not doing a proper handover. FaHCSIA stated
that it subsequently implemented a section-wide expectation for all investigators to provide
follow-up action on a regular and recorded basis. FaHCSIA apologised to the complainant and
made a commitment to follow up regularly

An apology and a timely response
Mr AH complained that the Department of Agriculture, Fisheries and Forestry (DAFF) and the
Australian Quarantine and Inspection Service (AQIS) had not responded to his complaints
about an inspection fee that he had been charged. DAFF acknowledged that there was at least
a three-month delay in responding to this type of complaint. Three months had elapsed as
well as an investigation by our office before the matter was addressed. DAFF acknowledged
that its complaint-handling mechanisms had failed in this instance. It apologised to Mr AH and
advised that it had since altered its processes so that such delays should not occur again.
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Good administration
An individual complaint can highlight a recurring
problem in agency administration. Following
and investigation, the Ombudsman’s office may
recommend broader changes, such as better
training of agency staff, a change to agency
procedures or policies, a revision of agency
publications or public advice, or a review of
government policy or legislation that is having
harsh or unintended consequences.
These recommendations may be pursued in
various ways. We may raise the issues with
an agency through regular liaison, propose
improvements in the course of an investigation
or make a recommendation in a formal report.
During 2009–10 the office published 19 formal
reports. Some of these dealt with an individual
complaint investigation, some arose from the
investigation of numerous similar complaints,
and others were own motion investigations
dealing with systemic issues. Reports released
during 2009–10 were:
•	Department of Immigration and Citizenship:
Invalid visa applications (Report 10|2009)
•	Putting things right: Compensating for
defective administration (Report 11|2009)
•	Executive schemes (12|2009)
•	Department of Agriculture, Fisheries and
Forestry: Compliance and investigation
activities of the Australian Quarantine
Inspection Service (Report 13|2009)
•	Australian Federal Police and Child Support
Agency (Department of Human Services):
Caught between two agencies: the case of
Mrs X (Report 14|2009)
•	Australian Crime Commission: Review of
collection, storage and dissemination of
information (Report 15|2009)

•	Australian Federal Police: Investigation of
a complaint against a senior officer (Report
17|2009)
•	Northern Territory Emergency Response:
Department of Families, Housing,
Community Services and Indigenous
Affairs: asbestos surveys—communication
issues (Report 18|2009)
•	Department of Agriculture, Fisheries and
Forestry: Administration of various grant
schemes (Report 19|2009)
•	Department of Finance and Deregulation:
Processing of a freedom of information
application (Report 20|2009)
•	Australia Post: Determining levels of
compensation for loss or damage of postal
items (Report 01|2010)
•	Australian Taxation Office: Use of ‘access
without notice’ powers (Report 02|2010)
•	Australia Post: ‘Safe drop’ program—a
review of the first year (Report 03|2010)
• Comcare and Department of Finance and
Administration: Discretionary payment of
compensation (Report 04|2010)
•	Department of Innovation, Industry,
Science and Research: Administration of
the liquefied petroleum gas vehicle scheme
(Report 05|2010)
• Indigenous Business Australia:
Investigation of a complaint about business
loan management (Report 06|2010)
• Centrelink and Commonwealth Director
of Public Prosecution: Review of
circumstances leading to a fraud conviction
(Report 07|2010)
•	Australia Post and Department of Foreign
Affairs and Trade: Passports lost in the mail
(Report 08|2010)

•	Administration of the Economic Security
Strategy Payment (Report 16|2009)
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Improving communication and
advice to the public
People rely on government agencies for advice
and information about the legislation and
programs administered by government. They

expect this advice to be accurate and practical.
Any qualification or limitation on the general
advice provided by an agency should be
explained and if appropriate, a person should
be cautioned to seek independent advice
relevant to their individual circumstances.

A communication/advice problem
Mr AI complained to us about information contained in a Centrelink brochure called ‘Disability
and Carer Payment (DSP) Rates’. He said that it contained words–that one must have an
‘inability to work for at least the next two years as a result of impairment’ – that did not
accurately represent the qualification criteria for DSP.
After investigating Mr AI’s complaint, we agreed that the brochure did not sufficiently explain
that a person could work for 15 hours per week and still claim DSP. Mr AI claimed that this
lack of specific information initially dissuaded him from applying for DSP. Centrelink agreed to
our suggestion that the brochure be changed to more accurately reflect the DSP qualification
criteria. This was an example of where one case resulted in a broader issue being resolved.

Providing adequate information
Another complaint led to an improvement in the information the Child Support Agency (CSA)
provides in certain assessment statements. An investigation we conducted noted that when
the CSA uses the ‘mixed table’ to calculate child support liability, it does not make this known
to payers. This had confused the complainant because, without reference to the mixed table,
it was not clear to him why his child support liability was identical for both of his children,
despite them being in different age ranges for purposes of assessment.
In response to our investigation, the CSA agreed that the information it provided about
the mixed table was inadequate. It said that all future assessment statements would make
reference to the mixed table when used to calculate child support.
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Having good procedures

Ombudsman’s office arise from poor agency
procedures.

Government agencies must have sound
procedures in place to administer complex
legislation and programs in a manner that
is efficient, effective, fair, transparent
and accountable. Many complaints to the

Many of the reports we published during the
year contained recommendations aimed at
improving agency procedures. The following two
examples illustrate this.

Systems upgrade
Ms AJ’s Family Tax Benefit (FTB) was suspended because Centrelink’s records indicated she
had not lodged tax returns from past years. She had in fact lodged the outstanding tax returns
a couple of months prior to the suspension. However, due to a major systems upgrade in the
Australian Taxtation Office (ATO), the confirmation that she had lodged the tax returns could
not be transferred to Centrelink. Centrelink would not restore Ms AJ’s FTB until she could
provide evidence that she had lodged the tax returns. Ms AJ provided a copy of her lodged tax
assessment forms to her local Centrelink Customer Service Centre. She was told this evidence
would be forwarded to the ATO liaison section within Centrelink as per a new procedure set
up following the ATO systems problems. However this did not happen. It was only when we
became involved that the error was rectified and Ms AJ’s FTB was restored.

Automatically-generated decisions
The need for good procedures was again under the spotlight in our investigation of the ATO’s
administration of a superannuation co-contribution. An automatically-generated decision
meant that Ms Q was not eligible to receive the superannuation co-contribution because
her income was higher than the cut-off. We raised concerns with the ATO about this. The
ATO advised that there was an issue involving the system business rule for calculating
income that had been under consideration for several months. The ATO estimated it affected
16,000 taxpayers. However, ATO staff dealing with our complaint had not been aware of this.
We undertook a review of the ATO’s administration of the problem. The ATO accepted our
suggestions for recognising the importance of complaints in identifying errors, improving its
escalation of systemic issues, and communicating with taxpayers about errors.
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Interpreting and applying legislation
and guidelines correctly
The public relies on government agencies to act
lawfully and make lawful decisions. An agency
should always be aware of the danger of staff
not correctly interpreting legislation or agency
guidelines. To deal with this risk, agencies need
to have adequate internal quality controls,
look for inconsistencies in the application of
legislation or guidelines, and focus on problem
cases.
In our report on the Administration of Departure
Prohibition Orders (DPOs) we found that the
Child Support Agency (CSA) was not providing
staff with the guidance they needed to
understand the complexity of the legislation.
We recommended that the CSA review its
procedural instructions to provide a more
comprehensive explanation to staff about the
tests in the legislation. The CSA agreed with our
view and completely revised its procedures.

Good complaint handling
Good complaint handling is a central theme of
Ombudsman work. A good complaint-handling
process provides a way for problems to be dealt
with quickly and effectively. It can also provide
an agency with early information about systemic
problem areas in administration. Poor complaint
handling can exacerbate what may have been a
simple error or oversight, potentially giving rise
to other complaints from the person concerned
and to a loss of public confidence in the agency.
Over the years the Ombudsman’s office has
put considerable effort into helping agencies
improve their complaint-handling processes.
We have done this in a variety of ways,
including liaison and training, reviews of agency
complaint-handling systems, and publishing
relevant material.
The Ombudsman publication Better Practice
Guide to Complaint Handling defines the
essential principles for effective complaint
handling. It can be used by agencies when
developing a complaint-handling system or when
evaluating or monitoring an existing system.

Many of the investigation reports published
during 2009–10 contained recommendations
relating to how complaints can be handled
better.
For example, in our report Australian Federal
Police and the Child Support Agency–Caught
between two agencies: the case of Mrs X,
we reviewed their joint administration of the
Departure Prohibition Program.
We found that navigating between two
government agencies to fix a problem can be
extremely difficult for customers, and that
agencies that work together to deliver programs
must also work together to resolve problems
arising from those programs.

Record keeping
Many complaints deal with poor record keeping
by agencies. A delayed decision will often
compound a problem. Poor record keeping can
also undermine transparency in agency decision
making and lead to allegations of deception,
bias, incompetence or corruption.
Sometimes simple errors such as misplacing
or losing a file, failing to keep a proper record
of an important decision or conversation, or
inadvertently confusing people who have similar
or identical names, can lead to substantial
problems for a person.
The need for improved record keeping was a
common theme in reports published during
the year. For example, we conducted an
investigation where the complainant believed
he was entitled to a reduction in arrears for
child support payment, based on the income
information he supplied to the CSA in 2008.
The CSA told the complainant that it had no
record of him providing any such information.
Upon investigation, the CSA located a letter
it had received from the complainant. The
CSA accepted that the letter should have
been treated as a ‘client supplied income
notification’. This reduced the complainant’s
arrears by almost $4,000.
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Administrative deficiency
Section 15 of the Ombudsman Act lists the
grounds on which the Ombudsman can formally
make a report to an agency, and ultimately to
the Prime Minister and the Parliament. A small
number of such reports are made each year
to agencies, but reports to the Prime Minister
or the Parliament are rare. Most complaints to
the Ombudsman can be resolved informally,
and without the need to reach a firm view on
whether an agency’s conduct was defective. This
reflects the emphasis of our work on achieving
remedies for complainants, and on improving
agency complaint-handling processes and
public administration generally.
Nevertheless cases do arise in which
administrative deficiency should be recorded.
This helps to draw attention to problems
in agency decision making and processes,
and feeds into the systemic work of the
Ombudsman’s office. The purpose of a finding of
administrative deficiency is not to reprimand the
agency concerned, and the individual findings
are not separately published in the same way
that reports under s 15 are usually published.
The emphasis is on finding solutions and
improving administration.
During 2009–10 we recorded 340 cases where
there was administrative deficiency (a drop from
533 cases in the previous year). The following
three examples are illustrative of the types of
administrative deficiencies identified through
the work of the Ombudsman.

Human error
An agency miscalculated the period of study
that a visa applicant had completed because it
did not record the contact made to clarify the
studies undertaken on the applicant’s record.
The error resulted in the visa being refused
and a delay of almost two months before the
situation was remedied. This was recorded as an
administrative deficiency.

the caseload was transferred to another centre.
The other centre was under resourced and
unable to cope with the additional workload.
This resulted in long delays in processing the
transferred cases because correspondence was
misplaced or lost, and received no responses to
and outstanding actions were not followed up.
The people whose cases were transferred were
also frustrated because they were unable to
contact their case officer to make enquiries and
niether were they given updates on the progress
of their applications. This was recorded as an
administrative deficiency.

Garnisheeing entire bank account
We investigated a complaint about the
garnisheeing of an individual’s entire bank
account, which amounted to about $60,000.
The agency had relied on a reference manual
to calculate the amount. We recorded an
administrative deficiency because the action
taken was not consistent with the agency’s
policy that garnishee action should take into
account ‘the likely implications of issuing
a notice on a debtor’s ability to provide for
a family or to maintain the viability of the
business’. We were critical of the agency in not
using its statutory powers to inquire about the
balance of the person’s bank account, which
would have lead to a better-informed decision.
The agency acknowledged and endorsed our
administrative deficiency proposal and agreed
to our recommendations. It took action to make
sure that staff were aware of the issue and
to review its work practices. The agency also
undertook to consider changes to legislation
that would allow financial institutions to leave
a specified amount of funds in garnisheed
accounts as a safety net.

Resource deficiency
An agency had to relocate one of its processing
centres because of an unforeseen crisis and

commonwealth Ombudsman Annual Report 2009 – 2010

Feature
Regional engagement with
the Pacific
In March 2010, we hosted the 25th annual
Australasian and Pacific Ombudsman Region
(APOR) conference. For the first time, it was held
jointly with the Pacific Ombudsman Alliance
(POA) annual members’ meeting.
This allowed ombudsmen from across Australia,
Hong Kong, New Zealand, Papua New Guinea,
Samoa, Solomon Islands, Taiwan, Tonga, and
Vanuatu to talk with POA representatives from
Pacific countries that do not have ombudsman
offices, but have joined the Alliance with the
aim of strengthening complaint handling and
government accountability throughout the
Pacific.
The presentations and panel discussions
allowed the exchange of detailed information
between ombudsmen on best practice
complaint-handling techniques throughout the
region.
An important order of business at the POA
members’ meeting in Canberra was for
delegates to provide individual updates on their
organisation and country.

In general business, the members decided to:
• become an Australia Partner Organisation
of the Australian Youth Ambassadors for
Development (AYAD) program
• examine the possibility of forming a Pacific
Ombudsman Information Sharing Network
• develop a training program for
investigations into financial records in the
Pacific.
A new POA Board was elected, with the
following members:
•	Mr Ron Brent, Acting Commonwealth
Ombudsman (Chair)
•	Ms Beverley Wakem, Chief Ombudsman,
New Zealand
•	Mr Chronox Manek, Chief Ombudsman,
Papua New Guinea
•	Ms Wiriki Tooma, Secretary for the Public
Service, Kiribati
•	Ms Janet Maki, Ombudsman Cook Islands
•	Mr Bruce Barbour, NSW Ombudsman—to
provide secretariat services to the POA.

Photo credit: Norman Plant
POA and APOR members at the 25th annual Australasian and Pacific Ombudsman Regional (APOR) conference, March 2010
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Engagement
It is important that people know who we are and
what we do. The Ombudsman’s office engages
with various stakeholders:
• the community – to raise awareness of the
role of the Ombudsman and to seek input
on various issues
• agencies – to promote good public
administration and improve complaint
handling
• review bodies and research organisations –
to look at issues related to promoting good
public administration and administrative
law
• other Australian Government integrity
agencies and complaint-handling agencies,
and other Australian ombudsmen–to share
learning experiences and tackle common
problems
• regional and international partners – to
promote good ombudsmanship.
This chapter outlines some of these activities
and achievements in 2009–10. Further
examples of our engagement with both agencies
and broader outreach are included in Chapter
5—Agencies overview and in feature pages
throughout the report.

Community engagement
Engaging with the Australian community is not
always easy, especially in rural and remote
areas.
We engaged in a diverse variety of outreach
activities, including an increased focus on
homeless clinics, reaching out to gay and
lesbian communities about legislative changes
affecting same-sex couples, immersion at
multicultural events, orientation week activities
at universities, and major rural and agricultural
events.
In 2009–10 our staff were involved in 109 outreach
activities across all states and territories. These
activities involved contact with 34,000 people, a
22% increase on the previous year.

A large part of our outreach work continued
to be associated with the Northern Territory
Emergency Response (NTER).
Our outreach activities included:
• conducting roundtable discussions with
community groups and other special
interest groups in all state capital cities
• conducting repeated outreach visits to
Indigenous communities and town camps in
the Northern Territory, utilising information
and outreach items targeted on informing
Indigenous people about the role of the
office
• visiting Defence Force establishments to
highlight the Defence Force Ombudsman
role
• participating in joint activities with
Australian Government agencies and other
ombudsman offices, Child Support Agency
Community Information Sessions, NSW
Good Service Forum and NAIDOC week
• distributing Commonwealth Ombudsman
publications to relevant information outlets.
The feature pages throughout this report
highlight the breadth of outreach and
engagement activities undertaken around
Australia.

Academic prizes
In 2002 the Ombudsman’s office established
The Australian National University (ANU) ‘Jack
Richardson Prize in Administrative Law’. The
prize recognises the contributions made by
the first Commonwealth Ombudsman, who
was also a former professor of law at the ANU.
The annual prize is for the best essay by an
undergraduate student in administrative law.
This year’s Jack Richardson Prize was awarded in
March 2010, jointly to Kyle Hallett and Max Tan.
In 2007–08 the office established the ‘Dennis
Pearce Top Performance in Administrative
Law Prize’ at the University of Canberra. The
prize is named after the first ACT Ombudsman,
Professor Dennis Pearce, and is awarded to
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the student who receives the highest grade in
the administrative law unit in the University of
Canberra’s Law School. The 2009 winner was
Ivo Basoski.

Administrative Review Council
The Ombudsman is an ex officio member of
the Administrative Review Council, established
by the Administrative Appeals Tribunal Act
1975 Part V. The Council provides advice to the
government on administrative law issues and
reform. During the year the Ombudsman and
acting Ombudsman were active members of the
committee, but both expressed concern that
this important Council, which draws on some
exceptional expertise, has not been exploited
to its potential, largely through the absence of a
full-time secretariat.

Whistleblowing
From 2005 to 2008 the Ombudsman’s office
was a partner in an Australian Research Councilfunded Linkage Project – Whistling while they
work.
Ms Anna Clendinning, Senior Assistant Ombudsman
presenting Mr Ivo Basoski with the 2009 Denis Pearce Prize

Review and research
bodies
Legislative review
During the year the office contributed to the
development of new legislation in several areas.
As the proposed lead agency in the anticipated
new whistleblower legislation, we contributed
to consideration of legislation that will support
the reforms. This was done both through formal
submissions and informal discussions.
Several of the reports produced throughout
the year made recommendations that had
legislative implications. One of these was report
4/2010—Comcare and Department of Finance
and Deregulation: Discretionary payments of
compensation, which recommended a review of
policy and legislation for compensating people
adversely affected by poor administration by
non-FMA agencies. It looked at complaints
made by two people who had suffered due to
inaccurate calculations their entitlements.

Following an inquiry by the House of
Representatives Standing Committee on Legal
and Constitutional Affairs, the Government
committed to the introduction of new
whistleblowing legislation. It would see the
Commonwealth Ombudsman as the principal
agency to which whistleblowers could turn if
they considered that the agency about which
they wished to make a disclosure had not
respond adequately. The office continued
preparations for this role in anticipation of new
legislation being introduced.

Human rights in closed
environments
The office is participating in another Australian
Research Council-funded Linkage Project,
awarded to Monash University—Applying
human rights in closed environments: a
strategic framework for managing compliance.
The project aims to facilitate the implementation
of human rights in ‘closed environments’ such as
prisons, forensic psychiatric institutions, mental
health and disability facilities, community residential
units and immigration detention centres. The project
objectives include:
• assessing the readiness of ‘closed
environments’ in Australia to incorporate

commonwealth Ombudsman Annual Report 2009 – 2010

Page 142  chapter 7: ENGAGeMENT

and apply human rights obligations into
their daily operations
• evaluating the likely impact of the human
rights legislation on the functioning of
closed environments
• developing practical strategies to facilitate
compliance with human rights obligations
in closed environments.
The office also joined an informal committee
of agencies concerned with human rights
protection for immigration detainees with a
view to ensuring that the relevant agencies
minimised unnecessary overlap and maximised
coverage in this field.

Engaging internationally
The Commonwealth Ombudsman has a
dedicated international program and cooperates
internationally in a range of activities to improve
government administration, complaint handling
and ombudsmanship on the international stage.
Our work is funded largely by AusAID. As a
result of agreeing to funding agreements for
several years into the future, we made a further
commitment to this work by recruiting another
full-time staff member to our International team
at the start of 2010. The international program
works in three main areas: Papua New Guinea,
the Pacific region and Indonesia.

Papua New Guinea
Our twinning program with the Ombudsman
Commission of Papua New Guinea (OCPNG) has
continued to benefit both our organisations
through a number of activities. This program
has now been going for five years, and we are
successfully building on work that started
several years ago. Although we are still reliant
on the work done by individuals over the years,
we can now see that the work is outlasting
the individuals – and new staff from both
organisations are achieving outstanding results
by building on the previous work.
In 2009–10 the twinning program continued to
support long-term placements from PNG to our
office, and from our office to the OCPNG. The

twinning program also had a number of
short-term specialist placements to work on
specific areas that the OCPNG had identified as
needing improvement.
Major activities under the twinning program
during 2009–10 included:
•	An officer from our office went to OCPNG
to assist in identifying areas where the
OCPNG’s website and network connectivity
with its regional offices could be improved
using available resources.
•	Deputy Ombudsman Ron Brent worked with
the OCPNG Director, Leadership to identify
areas in which the twinning program could
assist within the Leadership Division of the
OCPNG.
•	An OCPNG officer spent two months with
our Law Enforcement and Legal teams to
learn about police investigations.
•	An OCPNG officer spent two months
with our Tax team learning efficient
case management, work processes and
managing unreasonable complainant
conduct.
•	The Chief Ombudsman of PNG, Chronox
Manek, spent two weeks in Australia
talking with a broad variety of government
organisations, as well as many areas of
our office. A highlight of the visit for Chief
Ombudsman Manek was a discussion with
the Minister for Trade, the Hon. Simon
Crean MP.
• Counsel to the OCPNG, Virgil Narakobi,
had a two–week visit focusing on
legal practice management within an
ombudsman’s office. We were pleased to
also host a senior lawyer from the Victorian
Ombudsman’s office, Penelope Ralston,
who shared her organisation’s experience
in providing legal advice and managing
litigation.
•	The Manager of the OCPNG’s Intake and
Screening Unit, Laniet Tokiala, spent two
months with our Public Contact Team,
assessing the different ways that initial
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approaches to our office are handled, and
tracking the movement of complaints,
documents and files through our office to
finalisation.
•	Deputy Ombudsman Vivienne Thom held
two training sessions at the OCPNG on
administrative deficiency and remedies for
complainants, and on quality assurance and
review processes within an ombudsman’s
office. Dr Thom also co-chaired a general
discussion with Ombudsman Phoebe
Sangetari on ‘Women in Leadership—
Challenges and Opportunities’ with the
OCPNG women’s group. There was a lively
discussion on gender challenges in PNG
and ways that better gender equality may
be achieved.
The program continues to be considered a major
success by our office, the OCPNG and AusAID.
The OCPNG plays a key role in improving
accountability and efficacy or administration in
PNG and this program has made a significant
contribution to the development of the OCPNG.

Pacific
In 2009–10 we continued to provide
secretariat and logistical support to the Pacific
Ombudsman Alliance (POA). The first annual
general members’ meeting of the POA was held
in Canberra on 18 and 19 March 2010.
Under its charter, the aim of the POA is to
provide a service delivery and mutual support
organisation for ombudsman and allied
institutions of countries that are members
of the Pacific Islands Forum. In 2009–10 the
following activities were organised under the
POA umbrella:
•	An officer from the NSW Ombudsman’s office
spent three months working with the Vanuatu
Ombudsman, to finalise a major investigation
report and assist Ombudsman Taurakoto to
host a one-day forum that brought together
a number of leaders and agencies to consider
reforms to the Ombudsman Act and Leadership
Code Act.

•	An officer from our office followed up a
previous three-month placement with
the Samoan Ombudsman’s office with a
one-month placement of consolidation
work, which reinforced the success and
sustainability of the business process
improvements implemented during the
previous placement.
•	A Samoan Ombudsman officer spent two
weeks in our Sydney office learning about
our work processes and case management.
•	POA became an Australian Partner
Organisation for an Australian Youth
Ambassador for Development. The
Ambassador will work with the Vanuatu
Ombudsman’s office from July 2010, with
the POA providing support, access to our
networks and back-up advice if needed.
•	The Complaint-Handling Ombudsman
Backed Scheme (CHOBS) trial started in
Niue in February. On behalf of POA, the
New Zealand Office of the Ombudsmen
gave support and backing to a trial of a
non-legislative complaint-handling scheme
for Niue, which does not have a formal
ombudsman. The trial is ongoing, and next
year we hope to be able to support a similar
scheme in other non-ombudsman small
island states.
•	Two members of the International team
attended the Pacific Human Resource
Managers’ Conference in Tonga, and gave a
presentation on the role of the Ombudsman
and public sector reform. Our officers also
scoped future program assistance to the
Tongan Commission for Public Relations
(the Commission) with the aim of increasing
the Commission’s effectiveness as an
oversight body.
•	A website was created for the POA at
www.pacificombudsman.org.
•	The POA newsletter ‘Network News’ was
sent out each quarter electronically to
members, stakeholders and interested
colleagues.
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•	The POA made contact with the Timor
Leste ombudsman-equivalent body, and
were pleased to host the Deputy Provedor
for Good Governance, Amandio de Sa
Benevides, at the POA and APOR meetings
in March 2010.
The next general members’ meeting of the POA
will be held in Solomon Islands in June 2011.
The meetings will be hosted by Solomon Islands
Ombudsman, Mr Joe Poraiwai, to coincide with
the 30th anniversary of his office. Throughout the
year the Commonwealth Ombudsman and Acting
Ombudsman chaired the Board of the POA.

Indonesia
Our office has worked with the Ombudsmen
of the Republic of Indonesia (ORI), and its
predecessor organisation, the National
Ombudsman Commission (NOC), since 2006.
The NOC was originally established under
presidential decree, but in 2008 the founding
legislation for ORI passed the Indonesian
Parliament and the organisation now has a
legislative basis.
Under the legislation, ORI is to be governed by
nine new ombudsmen. The recruitment process
is still ongoing. During 2009–10 we undertook
several activities with ORI to assist them in
forming their new role and structure.

In June 2010 three officers from ORI visited
Australia for a two-week program covering
a range of parliamentary and industry
ombudsmen across Australia. The officers – Mr
Ignatius Herru Kriswahyu, Ms Irma Syarifah
and Ms Ani Samudera–learned about the many
different models of complaint handling and held
discussions on how they could be applied to the
broad and varied jurisdiction of ORI.

Cooperative project
with other government
ombudsman offices
The two Deputy Ombudsmen continued to
participate in the forum of Deputy Ombudsmen
from the federal, state and New Zealand
ombudsmen offices. A key project of the
group has been to develop a manual to guide
management of difficult complainant behaviour.
The manual has been published and has
received wide usage across complaint agencies
in all spheres. During the year the Deputy
Ombudsman forum initiated a further stage
of the project to develop additional support
materials.

In December 2009 then Deputy Ombudsman,
Ron Brent, assisted the Indonesian consultants
with human resource management for the new
office. Greg Andrews, NSW Deputy Ombudsman,
participated in workshops on resolving
complaints and disputes in relation to land titles.
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Appendix 1—Freedom of information
statement
Section 8 of the Freedom of Information
Act 1982 (FOI Act) requires each Australian
Government agency to publish information
about the way it is organised, its powers, the
kinds of decisions it makes, the documents
it holds, the way members of the public can
obtain access to these documents and any
arrangements for public involvement in the work
of the agency.

Investigation of administrative actions

The body of this annual report explains the
organisation and major functions of the
Commonwealth Ombudsman. This statement
supplements that general information to meet
the requirements of s 8 of the FOI Act. It is
correct as at 30 June 2009.

The Ombudsman cannot investigate:

Functions and decision-making
powers of the Ombudsman
The Commonwealth Ombudsman was
established by the Ombudsman Act 1976
(Ombudsman Act). The Act came into effect on
1 July 1977 and is administered by the Prime
Minister. The Ombudsman is also the Defence
Force Ombudsman, Immigration Ombudsman,
Law Enforcement Ombudsman, Postal Industry
Ombudsman, Taxation Ombudsman and ACT
Ombudsman.
Staff engaged in the work of the Commonwealth
Ombudsman, and the work as ACT Ombudsman
are jointly are located in the national office in
Canberra. Other offices are located in Adelaide,
Brisbane, Darwin, Melbourne, Perth and Sydney.
The Ombudsman and Deputy Ombudsmen
are statutory officers appointed under the
Ombudsman Act. Staff are employed under the
Public Service Act 1999.

Following a complaint from a member of the
public, or using ‘own motion’ powers under
the Ombudsman Act, the Ombudsman may
investigate the administrative actions of most
Australian Government departments and
agencies and private contractors delivering
government services.

• the actions of government ministers or
judges
• most employment-related matters
(although the Defence Force Ombudsman
can investigate employment-related
complaints from current or former members
of the Australian Defence Force)
• the actions of some government business
enterprises.
The Ombudsman can decide to not investigate
complaints that are ‘stale’ or frivolous, where
the complainant has not first sought redress
from the agency, where some other form of
review or appeal is more appropriate, or where
it is considered an investigation would not be
warranted in all the circumstances.
The Ombudsman may conduct a complaint
investigation as considered appropriate. The
powers of the Ombudsman are similar to those
of a Royal Commission, and include compelling
an agency to produce documents and examining
witnesses under oath. Most investigations are
conducted with minimal formality.
Ombudsman investigations are private and
details are generally not revealed to people
who are not legitimately concerned with the
investigation. The Ombudsman’s office is
subject to the FOI Act and the Privacy Act 1988.
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Following an investigation, the Ombudsman
is required to consider whether the actions of
the department or agency were unreasonable,
unlawful, improperly discriminatory or
otherwise wrong.
When the Ombudsman concludes that an
agency has erred, the Ombudsman may report
that view to the agency and recommend
whatever remedial action the Ombudsman
thinks is appropriate. If the agency does
not implement that action, the Ombudsman
can report to the Prime Minister and to the
Parliament. The Ombudsman must inform
complainants of the action taken by the office in
response to their complaints.

Defence Force Ombudsman
Section 19C of the Ombudsman Act provides
that the Commonwealth Ombudsman shall
be the Defence Force Ombudsman (DFO). The
DFO can investigate complaints from current or
former members of the Australian Defence Force
about Defence Force employment matters. The
DFO cannot investigate most actions connected
with disciplinary proceedings or the grant or
refusal of an honour or award to an individual.
The DFO investigates complaints from serving
members only after they have exhausted
internal grievance mechanisms, unless there
are exceptional circumstances. The DFO
also investigates complaints from ex-service
personnel or their families.

Taxation Ombudsman
Under s 4(3) of the Ombudsman Act, the
Commonwealth Ombudsman may be designated
as the Taxation Ombudsman when dealing
with matters relating to the Australian Taxation
Office.

Immigration Ombudsman
Under s 4(4) of the Ombudsman Act, the
Commonwealth Ombudsman may be designated
as the Immigration Ombudsman when dealing

with matters relating to immigration, including
immigration detention. The Ombudsman has
a specific statutory role under s 486O of the
Migration Act 1958 of reporting to the Minister
for Immigration concerning the circumstances
of any person who has been in immigration
detention for two years or more.

Law Enforcement Ombudsman
Under s 4(5) of the Ombudsman Act, the
Commonwealth Ombudsman may be designated
as the Law Enforcement Ombudsman when
investigating complaints about the conduct and
practices of the Australian Federal Police (AFP)
and its members. There are special procedures
applying to complaints about AFP officers
contained in the Australian Federal Police Act
1979 (AFP Act). Complaints about the conduct
of AFP officers received prior to 2007 are dealt
with under the Complaints (Australian Federal
Police) Act 1981 (Complaints Act). This Act was
repealed after relevant provisions of the Law
Enforcement (AFP Professional Standards and
Related Measures) Act 2006 commenced on
30 December 2006.
The special procedures that applied under
the Complaints Act to complaints about the
AFP’s practices and procedures or the conduct
of individual AFP members are explained in
previous annual reports.
Complaints about the conduct of AFP officers
received after 30 December 2006 are dealt
with under the Ombudsman Act. In addition,
under the AFP Act the Ombudsman is required
to review the administration of the AFP’s
handling of complaints, through inspection of
AFP records, at least annually. An aspect of this
responsibility is to comment on the adequacy
and comprehensiveness of the AFP’s dealing
with conduct and practices issues as well as its
handling of inquiries ordered by the minister.
The results of these reviews must be provided to
the Parliament on an annual basis.
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The Ombudsman’s intercept and
surveillance devices audit

Australian Capital Territory (ACT)
Ombudsman

Under the Telecommunications (Interception
and Access) Act 1979 and the Surveillance
Devices Act 2004, the Ombudsman can
inspect certain records of the AFP, Australian
Crime Commission (ACC) and Australian
Commission for Law Enforcement Integrity
(ACLEI), and certain other agencies under
specific circumstances, to ascertain whether the
agencies have complied with specified record
keeping requirements of the Acts.

Under the ACT Self-Government (Consequential
Provisions) Act 1988 (Cth), the Commonwealth
Ombudsman discharges the role of ACT
Ombudsman. A services agreement between
the Commonwealth Ombudsman and the
ACT Government covers the discharge of this
role. The work of the ACT Ombudsman is set
out in a separate annual report made to the
ACT Legislative Assembly pursuant to the
Ombudsman Act 1989 (ACT).

Audit of controlled operations

Under the Public Interest Disclosure Act 1994
(ACT), the Ombudsman is a proper authority
to receive and investigate public interest
disclosures in relation to the actions of ACT
Government agencies.

In accordance with the Crimes Act 1914, the
Ombudsman is required to inspect and report
on records of controlled operations conducted
by the AFP, the ACC and ACLEI.

Postal Industry Ombudsman
Section 19L of the Ombudsman Act provides
that the Commonwealth Ombudsman shall
be the Postal Industry Ombudsman (PIO).
The PIO deals with complaints about postal
service delivery by Australia Post and those
private sector postal operators that elect to be
members of the PIO scheme.

Complaints about freedom of
information
The FOI Act enables the Ombudsman to investigate
complaints about actions and decisions by
departments and agencies about requests for
access to documents under FOI. Details of these
complaints are included in the Ombudsman’s
annual reports and in any additional reports made
to the Parliament under s 19 of the Ombudsman
Act. The FOI Act s 57(3) provides that an application
cannot be made to the Administrative Appeals
Tribunal for review of an FOI decision that is the
subject of a complaint to the Ombudsman until the
Ombudsman has finalised the investigation.

Categories of documents held by the
Ombudsman
The Ombudsman holds information related to:
• investigations, including complaints,
correspondence and consultations
with complainants, agencies and other
information sources, background material,
records of conversation, analysis and
advice, and reports
• oversight functions
• the Ombudsman’s role as the
chief executive of an Australian
Government agency with a particular
set of responsibilities, in terms of the
development or implementation of
administrative processes, policy or
legislation
• the Ombudsman’s management of the
office, including personnel, contracting and
financial records and information about
asset management.
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General enquiries and requests for access to
documents or other matters relating to FOI
may be made in person, by telephone or in
writing at any Commonwealth Ombudsman
office. Each office is open between 9 am and
5 pm on weekdays. People can contact the
Commonwealth Ombudsman’s office by calling
1300 362 072. (See Contacts in the ‘References’
section of this report.)
Under s 23 of the FOI Act, the Ombudsman has
authorised the Deputy Ombudsmen, all Senior
Assistant Ombudsmen, and some Executive
Level officers to grant or refuse requests for
access. Under an arrangement made outside
the Act, the Ombudsman has agreed to officers
at and above Executive Level 1 providing limited
complaint information if requested by, or on
behalf of, a complainant as detailed below.
The Ombudsman’s office deals with a moderate
number of requests every year under the FOI
Act (20 in 2009–10 compared to 24 in 2008–09),
mostly for documents related to investigations.
Following are some observations about how
those requests are handled.
•	The office tries to set a good standard
of compliance. We do not require a
complainant to submit an FOI request prior
to Ombudsman staff providing certain kinds
of documents:

• In the course of an investigation, we
may provide an agency response to a
complainant so that they can better
understand the agency’s position. It is likely
that an investigation file could contain
information and documents provided by
other agencies—typically, the agency about
which a complaint was made. Wherever
possible, the Ombudsman will seek the
other agency’s agreement to transfer to
it those parts of the request that relate
to its functions. This is done because the
other agency is usually much better placed
to make an informed decision about the
content and context of the documents, in
light of their experience in dealing with
similar requests.
	A further consideration is that if the
request is not transferred, the other
agency would have a legitimate interest in
making suggestions about the decisions
the Ombudsman should make. The
Ombudsman would not be bound to accept
those suggestions, but they would have
to be given considerable weight. From the
point of view of the complainant, if there
is a complaint about an FOI process, it is
probably better that the Ombudsman’s
office has been involved as little as
possible.

›› documents previously and lawfully
provided by or to the complainant by the
Ombudsman’s office or someone else
›› records of telephone conversations
involving the complainant
›› most database entries relating to the
complainant.
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Appendix 2—Presentations by staff
Brent, R. 2009, Integrity agencies:
independence and control, presentation to
Integrity Agencies Workshop, University of
Canberra
• 2009, Minding your own business—policy
challenges for decision-makers and
strategies for managing risks in the
complaint-handling process, presentation
to Ombudsman Conference, Canberra

• 2010, Administrative law and control of
Government action, presentation to APSC
Senior Executive Service Orientation
Program, Canberra
Masri, G. 2009, Commonwealth Ombudsman
impact on public administration, presentation
as part of Australian Government Solicitor
course Excellence in Government Decisionmaking

• 2009, Parliament and Administrative Law,
presentation to APSC Senior Executive
Service Orientation Program, Canberra
(multiple presentations)

• 2009, Connected Government: Challenges
in Indigenous Program Oversight,
presentation to Commonwealth
Ombudsman Conference, Canberra

• 2009, The ACT Ombudsman: 20 years of
service, ACT Agency Contact Officers Forum

• 2009, Lessons in Public Administration,
presentation to various oversight agencies,
Brisbane

• 2009, Accountability within the APS
framework, National Archives of Australia’s
Emerging Leaders program
• 2010, Perspectives on leadership: issues
for APS leaders, Leadership Development
Program for the Commonwealth Director of
Public Prosecutions
• 2010, Inquiries: administrative
investigations, presentation by Defence
Force Ombudsman and IGADF to ANU
College of Law Workshop, Military
Administrative Law course
• 2010, Listen closely when the public
complains, presentation to Canberra
Evaluation Forum
• 2010, Professionalism and ethics in the
National Security community, presentation
to training program for senior officers from
national security agencies
Clendinning, A. 2009, The role of the
Commonwealth Ombudsman, presentation to
visiting Cambodian delegation, Canberra

• 2009, Commonwealth Ombudsman and
Indigenous programs in the Northern
Territory: roles, engagement and
observations, Government Business
Managers conference, Alice Springs
• 2009, Role and approach to social support
oversight, presentation to Strengthening
Disability Advocacy, Working Together
conference, Melbourne
• 2010, Role of Commonwealth Ombudsman,
presentation to Centrelink National
Managers, Centrelink National Managers
conference, Sydney
• 2010, Commonwealth Ombudsman: role
and approach to social support oversight,
presentation to Social Security Appeals
Tribunal full-time members Conference,
Sydney
• 2010, Improving Public Administration: Role
of Commonwealth Ombudsman, keynote
presentation to Law Institute of Victoria
Conference, Melbourne

• 2010, The role of the Commonwealth
Ombudsman, presentation to the
Department of Infrastructure, Transport,
Regional Development and Local Government
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McMillan, J. 2009, ‘Off the record’
communications, participation in Expert Panel
for the NSW Joint Initiatives Group, Occasional
Seminar
• 2009, Ten lessons for administration,
presentation to the Department of
Broadband, Communications and the
Digital Economy, Talking Heads series
• 2009, Career progression in times of
uncertainty, presentation to IPAA Young
Professional network, National Youth Week
• 2009, Administrative law and government
action, multiple presentations to APSC,
Senior Executive Service Orientation
Program, Canberra (multiple presentations)
• 2009, Administrative law challenges—an
Ombudsman perspective, presentation to
AIAL Qld Chapter
• 2009, Leadership ethics, multiple
presentations to ACT Chief Minister’s
Department Executive Leadership Program
• 2009, Principles for good governance—
learning from mistakes, key note address
to Liquid Learning 3rd Annual Ethical
Leadership and Governance in the Public
Sector Conference
• 2009, Opening address, Leveraging Records
and Information Management in your
organisation for Better Business Outcomes
Seminar
• 2009, Proposed reforms to FOI laws
and the establishment of an Office of
the Information Commissioner, panel
discussions at Privacy Contact Officer
Network, Combined FOI Practitioners’
Forum/Privacy Contact Officer Network
Meeting
• 2009, Values—formation of the Pubic
Service, presentation to National Human
Rights Consultation Committee, National
Human Rights Consultation Public Hearing

• 2009, Independence and control (of
integrity agencies), presentation to Legal
Workshop, University of Canberra
• 2009, Functions of a ‘multi-door’ court
house, presentation to Law Council
of Australia Standing Committee on
Alternative Dispute Resolution Symposium
• 2009, What do we mean by freedom of
information and related concepts such as
access to information, rights to information
and information disclosure, Panel
discussions, Pacific Ombudsman Alliance,
National Accountability, Transparency and
Anti-Corruption Consultation with Palau
Stakeholders
• 2009, The ‘domino effect’ and the
importance of being attuned to customer
needs and how customer service issues
transcend public/private boundaries,
presentation to Australian Communications
Alliance and the Australian Communications
Consumer Action Network, Customer
Service Summit
• 2009, Listening closely when the public
complains, presentation to ANAO Staff
Occasional Seminar
• 2009, Presentation to ANU/ICAC Anti
Corruption Course
• 2009, The role of the Ombudsman and
managing complaints, presentation to ACT
Statutory Office Holders Forum
• 2009, Dealing with the institutions of
accountability: anti-corruption agencies,
Ombudsman and Audit Office, Presentation
to Parliament, Policy, the Press and the
Public: Preparing for the Challenges of
being a Minister. A Professional Skills
Development Course for Parliamentarians
from the Pacific Island region
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• 2009, Role of the Ombudsman in process
of public sector reforms towards good
governance, presentation to Asian
Ombudsman Association, 11th Asian
Ombudsman Association Conference
• 2009, Ethical decision making and
accountability, presentation to National
Security Executive Development Program
• 2009, The CDDA Scheme: Practical
discretionary compensation, moral
obligation and lawyers, presentation to
AIAL Lunchtime Seminar
• 2009, The new integrity agenda in public
administration, presentation to WA Integrity
Coordinating Group Forum

• 2010, Role of the Commonwealth
Ombudsman, panel discussion at
Department of Foreign Affairs and Trade,
NIC Senior Officer Course
• 2010, Decisions that go wrong,
presentation to ACT Chief Minister’s
Department, Executive Leadership Program
• 2010, Presentation to 25th Australasian and
Pacific Ombudsman Region Conference
• 2010, Presentation to Office of the
Inspector-General of Intelligence and
Security, Security Intelligence Oversight
Conference.

• 2009, Learning from mistakes, presentation
to L21, Public Sector Leadership Series
2009, Building Public Trust in the Public
Service
• 2010, The impact of reform on people who
access government-funded community
services, presentation to Catholic Social
Services, Catholic Social Services national
conference
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Appendix 3—Statistics
Explanations of terms used in Appendix 3
Approaches/complaints finalised—approaches/complaints finalised in 2009–10, including some
complaints carried over from previous years
Approaches/complaints received—approaches/complaints received in 2009–10
Category 1—resolved without investigation, outcomes include decisions not to investigate and
referrals to appropriate agency or authority
Category 2—cannot be resolved at category 1 and require further internal enquiries/research or
more information from the complainant, resolved without contacting the agency
Category 3—investigation conducted and agency contacted
Category 4—further investigation conducted, as the complaint/approach was not able to be
resolved in category 3
Category 5—further investigation conducted, as the complaint/approach was not able to be
resolved in category 4; involves formal reporting processes
Issues—approaches/complaints can contain a number of issues, each requiring a separate decision
as to whether to investigate; each issue may result in a separate outcome
Remedies—complaints can contain a number of issues, each requiring separate investigation and
possibly resulting in a number of different remedies
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-

19

1

Department of Agriculture, Fisheries and Forestry
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33

15

Australian Communications and Media Authority

Department of Broadband, Communications and
the Digital Economy
5

11

1

790

7

2,626

Australian Broadcasting Corporation

Australia Post

3

1

National Native Title Tribunal

-

29

1

-

2

3

6

1

Office of the Commonwealth Director of Public
Prosecutions
Broadband, Communications and the Digital
Economy

69

Insolvency and Trustee Service Australia

5

National Capital Authority

15

Australian Human Rights Commission

Australian Transaction Reports and Analysis Centre

1

98

Australian Customs and Border Protection Service

2

6

7

Australian Crime Commission

Classification Board

54

1

CrimTrac

16

36

Attorney-General's Department

Australian Commission for Law Enforcement
Integrity
-

-

2

6

29

Administrative Appeals Tribunal

-

-

20

Administrative Review Council

Rural Industries Research and Development
Corporation
Attorney-General’s

2

1

Australian Wine and Brandy Corporation

National Rural Advisory Council

3

45

Australian Quarantine and Inspection Service

-

4

2

Total

Australian Fisheries Management Authority

1

Category 1

Australian Pesticides and Veterinary Medicines
Authority

Agriculture, Fisheries and Forestry

6

18

5

1,251

1

2

-

22

1

1

2

9

26

4

-

13

2

19

2

-

7

-

8

1

2

Category 2

No Investigation

Investigated

4

4

1

497

-

-

-

6

-

-

-

-

15

-

-

5

-

2

-

-

2

1

11

-

1

Category 3

Received Finalised

-

Category 4
-

1

-

53

2

-

-

8

-

-

-

-

9

-

1

2

-

-

-

-

9

-

4

1

-

Category 5
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

23

-

-

-

4

Total
15

34

7

2,591

6

2

-

65

2

1

4

15

104

7

1

36

2

27

2

-

44

1

43

2

Remedies

2

3

1

72

-

-

-

6

-

-

-

-

3

-

1

2

-

-

-

-

1

-

3

-

-

Action expedited

Agency

-

Apology
-

1

-

88

-

-

-

2

-

-

-

-

1

-

-

-

-

-

-

-

1

-

2

-

-

Decision changed or
reconsidered
-

-

-

50

2

-

-

-

-

-

-

-

1

-

-

1

-

-

-

-

4

-

5

-

-

Disciplinary action
-

-

-

24

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Explanation
5

8

1

400

2

-

-

12

-

-

-

-

18

-

-

5

-

-

-

-

2

1

14

1

-

Financial remedy
-

-

-

151

-

-

-

-

-

-

-

-

2

-

-

-

-

-

-

-

3

-

-

-

-

Law, policy or practice
changed
-

-

-

12

-

-

-

2

-

-

-

-

3

-

-

-

-

-

-

-

25

-

3

-

-

Other non-financial remedy
1

-

-

113

-

-

-

1

-

-

-

-

-

-

-

-

-

-

-

-

1

-

-

-

-

Remedy provided by agency
without Ombudsman
intervention
-

1

-

7

-

-

-

1

-

-

-

-

-

-

-

-

-

-

-

-

-

-

1

-

-

Total
8

13

2

917

4

-

-

24

-

-

-

-

28

-

1

8

-

-

-

-

37

1

28

1

Page 154  aPPENDIXES: APPENDIX 3

Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10

Total

6

16

8

Federal Magistrates Court of Australia

High Court of Australia
Defence

15
61
52
12

2

1

1

7

31

176

167

39

43

Australian Navy Cadets

Australian War Memorial

Defence Force Retirement and Death Benefits
Authority

Defence Housing Australia

Department of Defence

Department of Veterans' Affairs

Royal Australian Air Force

Royal Australian Navy
Education, Employment and Workplace Relations

23

Comcare

Department of Education, Employment and
Workplace Relations

1

4

Office of the Workplace Ombudsman

Seafarers Safety, Rehabilitation and Compensation
Authority

Workplace Authority

1

-

1

4

Fair Work Ombudsman

1
18

6

53

Fair Work Australia

195

72

479

The Australian National University

6

2

11

Australian Curriculum Assessment and Reporting
Authority

10

1

-

-

1

111

Australian Army

Australian Army Cadets

37

1

11

4

23

45

Family Court of Australia

Federal Court of Australia

31

-

153

Category 1

2

Department of Parliamentary Services
Courts

Commonwealth Parliamentary Services

Department of Climate Change and Energy
Efficiency

Climate Change and Energy Efficiency

3

1

5

27

2

128

25

5

-

15

19

52

60

10

1

-

1

2

45

4

1

1

17

2

55

Category 2

No Investigation

Investigated

2

-

1

13

-

1

-

1

1
5

24

7

-

-

4

1

20

8

3

-

-

-

-

10

-

-

-

-

-

1

Category 4

147

22

2

1

12

11

44

38

7

5

1

-

1

20

1

1

1

4

-

22

Category 3

Received Finalised

Category 5
-

-

-

1

-

-

2

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Total
19

1

8

51

5

494

79

13

1

41

43

168

167

35

7

1

1

4

112

6

13

6

44

2

109

Remedies

10

-

-

-

-

9

12

-

-

6

-

6

8

-

1

-

-

-

4

-

-

-

-

-

8

Action expedited

Agency

Apology
-

-

-

1

-

7

3

-

-

4

-

3

2

-

1

-

-

-

1

-

-

-

-

-

1

Decision changed or
reconsidered
1

-

-

-

-

14

3

2

-

2

1

12

6

-

-

-

-

-

6

-

-

-

-

-

3

Disciplinary action
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Explanation
5

-

2

2

-

96

13

1

1

7

7

20

24

3

3

-

-

1

15

-

-

-

-

-

4

Financial remedy
-

-

-

-

-

18

3

-

-

1

2

7

2

-

-

-

-

-

1

-

-

-

-

-

9

Law, policy or practice
changed
-

-

-

1

-

5

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Other non-financial remedy
1

-

-

-

-

7

-

-

-

-

1

4

-

1

-

-

-

-

1

-

-

-

-

-

-

Remedy provided
by agency without
Ombudsman intervention
-

-

-

-

-

5

-

-

-

-

-

-

-

-

-

-

-

-

1

-

-

-

-

-

2

Total
17

-

2

4

-

161

34

3

1

20

11

52

42

4

5

-

-

1

29

-

-

-

-

-

27

Page 155  aPPENDIxES: APPENDIX 3

Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10 (continued)
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-

Export Finance and Insurance Corporation
Health and Ageing

-

131

Department of Foreign Affairs and Trade

Aged Care Standards and Accreditation Agency
Ltd (The)

4

5

Australian Trade Commission

1

Australian Agency for International Development
(AusAID)

45

Department of Finance and Deregulation

Future Fund Management Agency
Foreign Affairs and Trade

7

15

29

Australian Electoral Commission

Commissioner for Superannuation (ComSuper)

-

-

Tiwi Land Council
Finance and Deregulation

-

-

70

2

1

-

4

9

34

1

1

9

12

Northern Land Council

-

86

-

Indigenous Land Corporation

1

24

Registrar of Indigenous Corporations

7

-

-

Social Security Appeals Tribunal

186

Department of Families, Housing, Community
Services and Indigenous Affairs

Indigenous Business Australia

1

Central Land Council

5

9

5

Aboriginal Hostels Limited

Anindilyakwa Land Council

-

4

Screen Australia
Families, Housing, Community Services and
Indigenous Affairs

-

1

1

-

2

1

1

National Gallery of Australia

3

Great Barrier Reef Marine Park Authority

Murray–Darling Basin Authority

139

2

Category 1

National Library of Australia

6

341

Australian Antarctic Division

Total

Department of the Environment, Water, Heritage
and the Arts

Environment, Water, Heritage and the Arts

1

-

29

2

1

1

15

15

4

-

38

6

2

1

6

37

-

1

3

2

2

-

1

1

141

2

Category 2

No Investigation

Investigated

-

-

24

-

2

-

8

5

2

-

12

3

4

-

2

92

2

-

1

-

-

-

-

-

44

-

Category 3

Received Finalised

-

Category 4
-

1

3

1

-

-

2

3

2

1

-

-

-

1

1

31

1

-

-

1

-

-

-

-

21

-

Category 5
-

-

-

-

1

1

126

5

4

1

-

31

-

32

15

1

84

10

7

2

11

185

3

1

9

3

2

1

1

3

345

4

Total

2

-

-

-

-

-

-

-

1

1

-

-

-

-

-

-

-

-

-

Remedies

-

-

6

-

-

-

5

3

2

-

2

-

-

-

1

18

-

-

-

1

-

-

-

-

22

-

Action expedited

Agency

-

Apology
-

-

1

-

-

-

1

-

-

-

-

-

-

-

-

5

-

-

-

1

-

-

-

-

4

-

Decision changed or
reconsidered
-

-

4

-

-

-

-

3

-

-

1

-

-

-

2

5

-

-

-

-

-

-

-

-

-

-

Disciplinary action
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Explanation
-

-

16

-

2

-

3

5

2

3

6

3

1

-

2

113

2

-

1

1

-

-

-

-

39

-

Financial remedy
-

-

-

-

-

-

-

-

-

-

-

-

-

1

-

2

-

-

-

-

-

-

-

-

15

-

Law, policy or practice
changed
-

-

1

-

-

-

-

-

-

-

-

-

-

-

-

5

-

-

-

-

-

-

-

-

7

-

Other non-financial remedy
-

-

2

-

-

-

-

-

-

-

-

-

2

-

1

11

-

-

-

-

-

-

-

-

7

-

Remedy provided
by agency without
Ombudsman intervention
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

2

-

-

-

-

-

-

-

-

8

-

Total
-

-

30

-

2

-

9

11

4

3

9

3

3

1

6

161

2

-

1

3

-

-

-

-

102
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Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10 (continued)

AusIndustry
Australian Institute of Aboriginal and Torres Strait
Islander Studies
Australian Research Council

-

6
1
-

1

3

16

2

16

43

Department of Infrastructure, Transport, Regional
Development and Local Government

Innovation, Industry, Science and Research

1

20

Australian Rail Track Corporation

1

Civil Aviation Safety Authority

2

12

Airservices Australia

Australian Maritime Safety Authority

-

11

16

Office of the Migration Agents Registration
Authority
Infrastructure, Transport, Regional Development
and Local Government

6

560

1,600

Migration Review Tribunal and Refugee Review
Tribunal

19

90

1

171

Health Services Australia

Medicare Australia
Immigration and Citizenship

Department of Immigration and Citizenship

1

2

10

18

Commonwealth Rehabilitation Service

1,176

3,308

-

-

1

4

Department of Human Services

5,199

2,280

Centrelink

Child Support Agency

5

2

Office of the Aged Care Commissioner

Professional Services Review
Human Services

1

1

1

Food Standards Australia New Zealand

National Health and Medical Research Council

56

8

124

Australian Sports Anti-Doping Authority

Department of Health and Ageing

1
2

2

6

Total

Australian Sports Commission

Category 1

Australian Radiation Protection and Nuclear Safety
Agency

1

-

10

14

8

-

1

8

4

10

512

45

1

1

6

478

817

2

1

-

-

38

1

2

1

Category 2

No Investigation

Investigated

1

-

1

4

2

-

1

2

1

2

456

31

-

-

-

497

1,002

-

6

-

-

44

2

1

-

Category 3

Received Finalised

-

Category 4
1

-

-

3

5

-

-

1

1

-

71

4

-

1

-

145

150

-

-

-

-

13

-

1

-

Category 5
-

-

-

-

3

1

17

37

17

-

2

13

17

18

1,600

171

1

3

16

2,297

5,278

2

7

1

1

151

7

6

2

Total

-

-

-

-

-

1

1

-

-

-

1

1

-

-

-

-

-

-

-

Remedies

-

-

1

2

1

-

1

-

1

-

48

4

-

1

-

133

180

-

-

-

-

11

-

-

-

Action expedited

Agency

-

Apology
-

-

-

1

2

-

1

-

1

-

30

6

-

-

-

99

99

-

-

-

-

1

-

-

-

Decision changed or
reconsidered
-

-

-

1

-

-

-

1

-

-

41

2

-

-

-

72

142

-

-

-

-

5

1

-

-

Disciplinary action
-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

36

12

-

-

-

-

-

-

-

-

Explanation
1

-

-

5

5

-

-

3

-

1

102

19

-

1

-

490

723

-

-

-

-

37

-

1

-

Financial remedy
-

-

-

-

-

-

-

-

-

-

7

3

-

-

-

65

178

-

-

-

-

3

-

-

-

Law, policy or practice
changed
1

-

-

-

1

-

-

1

-

-

9

2

-

-

-

17

23

-

-

-

-

7

-

-

-

Other non-financial remedy
-

-

-

1

-

-

-

1

1

-

19

4

-

-

-

45

51

-

-

-

-

3

1

-

-

Remedy provided
by agency without
Ombudsman intervention
-

-

1

-

-

-

-

-

-

-

13

2

-

-

-

46

61

-

-

-

-

2

-

-

-

Total
2

-

2

10

9

-

2

6

3

1

269

42

-

2

-

1,003

1,469

-

-

-

-

69

2

1
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Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10 (continued)
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31
8
56
49
504

1
1

66

1

-

51

32

166

158

1,810

7

1

1

Office of the Privacy Commissioner
Resources, Energy and Tourism

Department of Resources, Energy and Tourism

Snowy Hydro Limited
Treasury

Australian Bureau of Statistics

Australian Competition and Consumer Commission

Australian Prudential Regulation Authority

Australian Securities and Investments Commission

Australian Taxation Office

Department of the Treasury

National Competition Council

Productivity Commission

1
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11

676

ACT Government Agencies

19,155

219

Private Postal Operators

37,468

17,407

SubTotal
Australian Federal Police

TOTAL

62

3

Tax Practitioner's Board

Approaches about Out-of-jurisdiction agencies/
requests for information

7,741

6

Tax Agents Board

26,960

18,787

367

3

1

3

13

1

67

Royal Australian Mint

Superannuation Complaints Tribunal

1

2

-

20

5

1

8

Governor-General and Commander-in-Chief

National Archives of Australia

5

1

6

15

Australian Public Service Commission

Department of the Prime Minister and Cabinet

6

19

2

Category 1

16

67

IP Australia
Prime Minister and Cabinet

2

Department of Innovation, Industry, Science and
Research

Total

Commonwealth Scientific and Industrial Research
Organisation

5,985

363

166

6

68

5,382

-

-

39

-

-

-

1

942

69

57

7

11

1

-

40

1

-

6

4

9

39

1

Category 2

No Investigation

Investigated

3,547

-

109

1

20

3,417

-

-

16

-

-

-

4

114

35

58

9

6

-

-

10

-

-

4

1

-

7

1

Category 3

Received Finalised

Category 4
906

-

18

1

11

876

-

2

-

-

-

-

1

202

10

3

4

1

-

1

1

-

-

-

1

-

2

-

Category 5
36

-

-

-

1

35

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

1

-

Total
37,434

19,150

660

11

162

17,451

1

5

68

1

1

1

8

1,762

163

174

28

49

1

1

71

6

1

15

7

15

68

4

Remedies

-

663

11

-

12

640

416

6

-

2

408

-

-

-

-

-

-

1

30

4

-

-

2

-

-

-

-

-

1

-

-

-

-

Apology

1

-

-

-

-

31

1

3

-

-

-

-

-

-

-

1

1

-

1

-

Action expedited

Agency

Decision changed or
reconsidered
425

4

-

2

419

-

-

-

-

-

-

-

9

7

4

-

1

-

-

1

-

-

1

-

-

3

-

Disciplinary action
72

-

72

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

Explanation
2,450

32

1

6

2,411

-

1

6

-

-

-

1

83

8

31

5

3

-

-

6

-

-

2

2

-

2

1

Financial remedy
546

12

1

1

532

-

-

-

-

-

-

-

46

2

5

-

-

-

-

-

-

-

-

-

-

6

-

Law, policy or practice
changed
139

2

-

1

136

-

-

-

-

-

-

-

5

-

2

-

-

-

2

-

-

-

1

-

-

1

-

Other non-financial remedy
322

1

-

3

318

-

-

-

-

-

-

2

25

4

5

1

1

-

-

-

-

-

-

-

-

-

-

Remedy provided
by agency without
Ombudsman intervention
211

1

-

1

209

-

-

-

-

-

-

-

51

-

4

-

1

-

-

-

-

-

-

-

-

-

-

Total
5,245

70

2

28

5,145

-

1

7

-

-

-

4

280

26

54

6

8

-

2

7

-

-

6

3

-

13

1
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Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10 (continued)
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Appendix 4–Additional
reporting on the Postal Industry
Ombudsman
This appendix provides additional reporting on
the Postal Industry Ombudsman (PIO) function
as required under s 19X of the Ombudsman Act
1976 (the Act).

• whether that rationale is still valid
independent of the compensation levels
payable for other services, and if not, why
not

Details of the circumstances and number
of occasions where the Postal Industry
Ombudsman has made a requirement of a
person under section 9 (as that section applies
because of sections 19R and 19S).

• identification, if that rationale is still valid,
of the compensation level that would be
required to fulfil the same purpose at 2010
values.

The PIO made no requirements under s 9 during
2009–10.
Details of the circumstances and number of
occasions where the holder of the office of
Postal Industry Ombudsman has decided under
subsection 19N(3) to deal with, or to continue to
deal with, a complaint or part of a complaint in
his or her capacity as the holder of the office of
Commonwealth Ombudsman.
There are no occasions where a complaint or
part of a complaint was transferred from the
PIO to the Commonwealth Ombudsman under s
19N(3).
Details of recommendations made in reports
during the year under section 19V; and
statistical information about actions taken
during that year as a result of such information.

Australia Post: Determining levels of
compensation for loss or damage of
postal items (Report No. 1/2010)
The Ombudsman made the following
recommendations.
Recommendation 1—Australia Post should as
soon as practicable conduct a formal review of
the amount of compensation it pays for loss
of, and damage to, ordinary post items. The
review should address, at least, the following:
• identification of the rationale for the figure
being set at $50 in 1987

Recommendation 2—Australia Post should
incorporate information about its compensation
arrangements and how they have changed over
the relevant period in any future price notification
to the Australian Competiton and Consumer
Commission relating to a proposed increase in the
basic postage rate.
Although Australia Post advised that it
has no immediate plans to implement the
recommendations made in regard to current
compensation levels, the corporation nonetheless
made an undertaking that it would continue to
keep the issue under review as part of its ongoing
product/service monitoring.

Australia Post and Department of
Foreign Affairs and Trade: Passports
lost in the mail (Report No. 8/2010)
The Ombudsman recommended that Australia
Post:
• review its data capture and analysis capacity
as it relates to lost passports, with a view
to reporting separately on passport loss by
geographical location and type of postal
service used
• use plain English in its public information
and refer to passports as passports in its
terms and conditions and other publications
• review its terms and conditions and Post
Guides to ensure clear and consistent
treatment of passports in them
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• review the availability of Extra Cover to
compensate for the basic cost of replacing a
lost passport, and ensure that its published
material sets out its position clearly and
consistently in its terms and conditions.

• If passports are to be excluded from
compensation when carried by the Express
Post and Express Post Platinum services,
Australia Post should make specific reference
to this on relevant envelopes and satchels

Table A2: Statistical information on implementation of PIO recommendations
2009–10
Report

Fully
implemented

Yet to begin

Not agreed

5

Australia Post:
Determining
levels of
compensation
for loss or
damage of
postal items
Australia
Post and
Department of
Foreign Affairs
and Trade:
Passports lost
in the mail

In progress

11

2
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5

1
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Appendix 5—Consultancy services,
advertising and market research
Consultancy services
The office engages consultants when the
expertise required is not available within the
organisation or when the specialist skills
required are not available without diverting
resources from other higher priority tasks.
In accordance with procurement guidelines,

consultants are selected by open tender,
panel arrangements, select tendering or direct
sourcing.
Table A3 provides details of consultancy
services let by the office during 2009–10 with
a contract value (GST inclusive) of $10,000 or
more.

Table A3: Consultancy services, 2009–10
Consultant name

Description

Contract
price

Selection
process (1)

Justification (2)

Dezignteam

Fitout tender & contract
administration for Level 5,
14 Childers Street, Canberra

$29,700

Direct

B

Mallesons
Stephen Jaques

Legal fees for lease
negotiation Level 5, 14
Childers Street, Canberra

$13,772

Panel

B

$43,472

Total

Definitions
(1) Explanation of selection process terms
drawn from the Commonwealth Procurement
Guidelines (December 2008):

Select tender—a procurement procedure in
which the procuring agency selects which
potential suppliers are invited to submit
tenders. This procurement process may only be
used under certain defined circumstances.

Open tender—a procurement procedure in
which a request for tender is published inviting
all businesses that satisfy the conditions for
participation to submit tenders. Public tenders
are generally sought from the Australian
Government AusTender website.

Direct sourcing—a form of restricted
tendering, available only under certain defined
circumstances, with a single potential supplier
or suppliers being invited to bid because of their
unique expertise and/or their special ability to
supply the goods and/or services sought.
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Panel—an arrangement under which a number
of suppliers, initially selected through an open
tender process, may each supply property
or services to an agency as specified in the
panel arrangements. Quotes are sought from
suppliers that have pre-qualified on the agency
panels to supply to the government. This
category includes standing offers and supplier
panels where the supply of goods and services
may be provided for a pre-determined length of
time, usually at a pre-arranged price.

Advertising and market research
Advertising is used to publicise the office’s
services. No advertising campaigns were
undertaken in 2009–10. The office’s advertising
strategies were designed and conceived in-house.
Payment of $29,669 including GST was made to
Adcorp. The vast bulk of this expenditure was on
recruitment notices.

(2) Justification for decision to use consultancy:
A—skills currently unavailable within agency
B—need for specialised or professional skills
C—need for independent research or 			
assessment.
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Appendix 6—Agency resource
statement and resources for
outcomes
Table A4: Ombudsman office resource statement, 2009–10
Actual
available
appropriations
2009–10 $’000

Payments
made
2009–10
$’000

Balance
remaining
$’000

(a)

(b)

(a-b)

5,136

5,136

-

18,795

14,617

4,178

1,638

1,638

-

Total

25,569

21,391

4,178

Total ordinary annual services

25,569

21,391

-

-

-

Previous year’s outputs

1,511

1,366

145

Total

1,511

1,366

145

Total other services

1,511

1,366

27,080

22,757

Ordinary annual services1
Departmental appropriation
Prior year departmental appropriation
Departmental appropriation
S 31 Relevant agency receipts3

Other services2
Departmental non-operating
Equity injections

Total resourcing and payments
1 Appropriation Bill (No.1) 2009–10
2 Appropriation Bill (No.2) 2009–10
3 Own source income
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Table A5: Resources for outcomes
Outcome 1—Fair and accountable administrative action by Australian Government agencies by
investigating complaints, reviewing administrative action and inspecting statutory compliance by
law enforcement agencies
Budget*
2009–10
$,000

Actual
expenses
2009–10
$,000

Variation
2009–10
$,000

(a)

(b)

(a)-(b)

18,795

18,795

-

1,720

1,511

209

623

1,152

(529)

21,138

21,458

(320)

18,795

18,795

-

1,720

1,511

209

623

1,152

(529)

21,138

21,458

(320)

Program 1: Office of the Commonwealth
Ombudsman
Administered expenses
Departmental expenses
Ordinary annual services
(Appropriation Bill No. 1)
S 31 Revenues from independent sources
Expenses not requiring appropriation in the
Budget year
Total for Program 1
Outcome 1 totals by appropriation type
Administered expenses
Departmental expenses
Ordinary annual services
(Appropriation Bill No. 1)
S 31 Revenues from independent sources
Expenses not requiring appropriation in the
Budget year
Total for Outcome 1

Average staffing level (number)

2008–09

2009–10

151

153

* Full-year budget, including any subsequent adjustment made to the 2009–10 Budget
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Appendix 7—Financial statements
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Note 1: Summary of Significant Accounting Policies
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Note 2: Events After the Reporting Period
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Note 3: Expenses

Note 3A: Employee Benefits

Note 3B: Suppliers

Note 3C: Depreciation and Amortisation

Note 3D: Losses from Asset Sales

Note 3E: Other Expenses
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Note 4: Income

Note 4A: Sale of Goods and Rendering of Services

Note 4B: Sale of Assets

Note 4C: Other Gains

Note 4D: Revenue from Government
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Note 5: Financials Assets
Note 5A: Cash and Cash Equivalents

Note 5B: Trade and Other Receivables

Note 5C: Other Financial Assets
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Note 6: Non-Financial Assests

Note 6A: Property, Plant and Equipment

Note 6B: Reconciliation of the Opening and Closing Balances of
Property, Plant and Equipment (2009–10)
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Note 6B (Cont’d): Reconciliation of the Opening and Closing Balances of Property, Plant and
Equipment (2009–10)

Note 6C: Intangibles
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Note 6D: Reconciliation of the Opening and Closing Balances of Intangibles (2009–10)

Note 6D (Cont’d): Reconciliation of the Opening and Closing
Balances of Intangibles (2009–10)

Note 6E: Other Non-Financial Assets

commonwealth Ombudsman Annual Report 2009 – 2010

Page 190  aPPENDIxES: APPENDIX 7

Note 7: Payables

Note 7A: Suppliers

Note 7B: Operating leases

Note 7C: Other Payables
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Note 8: Provisions

Note 8A: Employee Provisions

Note 8B: Other Provisions
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Note 9: Cash Flow Reconciliation
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Note 10: Contingent Liabilities and Assets
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Note 11: Senior Executive Remuneration
Note 11A: Actual Remuneration Paid to Senior Executives

Note 11B: Salary Packages for Senior Executives

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 195  aPPENDIxES: APPENDIX 7

Note 12: Remuneration of Auditors

commonwealth Ombudsman Annual Report 2009 – 2010

Page 196  aPPENDIxES: APPENDIX 7

Note 13: Financial Instruments

Note 13A: Categories of Financial Instruments

Note 13B: Credit Risk

Note 13C: Liquidity Risk

Note 13D: Market Risk

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 197  aPPENDIxES: APPENDIX 7

Note 14: Appropriations

commonwealth Ombudsman Annual Report 2009 – 2010

Page 198  aPPENDIxES: APPENDIX 7

Note 15: Compensation and Debt Relief

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 199  aPPENDIxES: APPENDIX 7

Note 16: Reporting of Outcomes
Note 16A: Net Cost of Outcomes Delivery

commonwealth Ombudsman Annual Report 2009 – 2010

References

Page 202  References: List of tables and figures

List of tables and figures
Tables
Table 3.1: Summary of program objective and deliverable performance, 2009-10
Table 3.2: Approaches and complaints, by method received, 2003–04 to 2009–10
Table 3.3: Time to finalise investigated complaints for selected
agencies, 2009-10 (2008–09)
Table 3.4: Internal review of Ombudsman office decisions, 2009–10
Table 4.1: Staffing profile by level, gender and salary range at 30 June 2010
Table 4.2: Staffing profile by location at 30 June 2010
Table 4.3: Staffing profile showing part-time employees by location at 30 June 2010
Table 4.4: Staffing profile showing part-time employees
by classification at 30 June 2010
Table 4.5: Staffing profile showing staff separations by
classification at 30 June 2010
Table 4.6: Expenditure on consultancy contracts, 2007–08 to 2009–10
Table 5.1: Defence-related approaches and complaints
received, 2004–05 to 2009–10
Table 5.2: Reports under s 486N and s 486O of the Migration Act, 2009–10
Table 5.3: Immigration and detention-related own motion reports, under the
Ombudsman Act 1976, 2009-10
Table 5.4: Approaches to and investigations, by the PIO, 2009-10

15
19
24
27
39
40
40
41
41
45
90
102
103
111

Appendixes
Table A1: Approaches and complaints about Australian Government agencies,
received and finalised, and remedies 2009–10		
Table A2: Statistical information on implementation of PIO
recommendations, 2009-10
Table A3: Consultancy Services, 2009–10
Table A4: Agency resource statement and resource outcomes
Table A5: Resources for outcomes

154
160
161
163
164

Figures
Figure 2.1: Commonwealth Ombudsman organisational structure at 30 June 2010
11
Figure 3.1: Approach and complaint trends, 2004–05 to 2009–10
18
Figure 3.2: Time taken to finalise all approaches and complaints,
2004–05 to 2009–10
23
Figure 5.1: Approaches and complaints received about, within jurisdiction, agencies,
2009–10
48
Figure 5.2: Centrelink approach and complaint trends, 2004–05 to 2009–10
52
Figure 5.3: Department of Education, Employment and Workplace Relations approach
and complaint trends, 2004–05 to 2009–10
62
Figure 5.4: Department of Immigration and Citizenship approach and complaint trends,
2004–05 to 2009–10
96
Figure 5.5: Australia Post complaint trends, 2004–05 to 2009–10
112
Figure 5.6: ATO complaint trends, 2004–05 to 2009–10
117

Commonwealth Ombudsman Annual Report 2009 – 2010

Page 203  References: Abbreviations and acronyms

Abbreviations and acronyms
AYAD	Australian Youth Ambassadors for 		
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	Enforcement Integrity
ACT	Australian Capital Territory

CCC
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AP	
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APRA	Australian Prudential Regulation 		
	Authority
APS	Australian Public Service
AQIS	Australian Quarantine and Inspection 		
	Service

CO	

Commanding Officer

CoA	

Change of Assessment

COAG Council of Australian Governments
Complaints Act
Complaints (Australian 			
Federal Police) Act 1981

ARC	Australian Review Council

Crimes Act
Crimes Act 1914

ARIA	Accessibility Remoteness Index of 		
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ESOS	Education Services for Overseas 		
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NTER	Northern Territory Emergency 		
Response

EU	European Union
FaHCSIA
	Department of Families, 			
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GSM	 General Skilled Migration
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Goods and Services Tax
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Immigration Detention Centres
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Inspector-General of Taxation

IMAs

irregular maritime arrivals

IU	

Indigenous Unit

OCPNG
	Ombudsman Commission of Papua 		
	New Guinea
OH&S	Occupational Health and Safety
Ombudsman Act
	Ombudsman Act 1976
ORI	Ombudsmen of the Republic of 		
Indonesia
ORRP	Outer Regional and Remote Payment
PIO	Postal Industry Ombudsman
POA	Pacific Ombudsman Alliance
PPOs	Private Postal Operators
PRC	People’s Republic of China
Prof.	Professor
QLD	

Queensland

RAAF Royal Australian Air Force
RBA	

Reserve Bank of Australia

ROG

Redress of Grievance
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refugee status assessment

RSL	

Returned and Services League

s

section

SA	South Australia
SD	Surveillance Devices Act 2004
SES	Senior Executive Service
SIHIP	Strategic Indigenous Housing and 		
Infrastructure Program
STARTTS
	Service for Treatment and 			
Rehabilitation of Torture and Trauma 		
	Survivors
TAS	Tasmania
TFN	

tax file number

TIA Act
	Telecommunications (Interception and
	Access) Act 1979
TRA	Trades Recognition Australia
TTMRA	
	Trans-Tasman Mutual Recognition 		
	Agreement
UAC	Uniform Assessment Criteria
VIC

Victoria

WA	Western Australia
WISH	Woolloomooloo Integrated
	Services Hub
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A
access to Ombudsman services, 25–6
Accessibility Remoteness Index of Australia
(ARIA), 75
accidents or injuries, 43
accommodation, new office, 36, 38, 43
ACT Government
agency statistics, 158
services agreement, 10, 14, 43, 148
ACT Ombudsman, 9, 10, 11, 14, 107, 140, 148
ACT Policing, 14, 43, 106, 107, 108
ACT Self–Government (Consequential
Provisions) Act 1989 (Cth), 10
administration, improving, 2–3, 10, 16, 55, 130–7
see also agencies, Australian Government
Administrative Appeals Tribunal (AAT), 37, 148
Administrative Appeals Tribunal Act 1975 (Cth),
141, 154
Administrative Law Prize
ANU, Jack Richardson Prize, 140
University of Canberra Dennis Pearce Prize,
140–1
Administrative Review Council, 51, 76, 141, 154
advertising and market research, 162
Aged Care, 77–9
case studies, 77, 78

approaches and complaints received about,
2, 18–20
common themes, 20
communication and advice to the public, 134
cross–agency issues, 54, 57, 58, 65, 73, 101,
118, 136
engagement/liaison, 15, 25, 55, 70, 73–4, 95,
133, 136
harsh impact of legislation/policy, 133
integrity agencies, 140
internal complaint–handling, 17, 136
legislation interpretation, 134, 136
procedures, 20, 135
record keeping, 50, 85, 91, 91, 93, 105, 136,
148
statistics, 154–8
training, 17, 95
see also complaints; name of agency;
statistics
Agfest, 30
Ahead of the Game: Blueprint for Reform of
Australian Government Administration, 37
airports, 49
Annual Procurement Plan, 44
apologies, 24, 51, 54, 59, 94, 98, 107, 116, 118,
119, 132, 154–8

dignity of care, 77

Applying human rights in closed environments:
a strategic framework for managing compliance,
research project, 141–2

statistics, 156, 157

appropriation, government, 43

User Rights Principles, 78

Asia Pacific region, 138

complaints, 77

Aged Care Act 1997 (Cth), 77, 80

see also Pacific Ombudsman Alliance

Aged Care Commissioner, Office of, 77, 157

asset management, 44

Aged Care Complaints Investigation Scheme, 77

Attorney–General

review of, 79
agencies, Australian Government, 47–127
acceptance of Ombudsman recommendations,
22, 25
administrative deficiency or error, 2, 20, 137

inspection reports to, 21, 85, 86
Attorney–General’s Department, 74, 88, 110
number of complaints, 110
statistics, 154
Audit Committee, Internal, 34, 35
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statistics, 158

Audit Report, external, 3

Australian Crime Commission (ACC), 84, 85, 86,
109, 148

audits, internal, 3, 35
AusAID, 3, 43, 142, 143

‘excellence in compliance’ strategy, 88

statistics, 156
AusTender, 44, 45

number of complaints received, 109

Australasia and Pacific Ombudsman Regional
Conference, 25th, 3, 138

number of inspections, 2
own motion investigation, 109
statistics, 154

Australia Post, 111, 112–14

Australian Customs and Border Protection
Service, 49–51, 84

caravan park mail, 116
case studies, 115, 116
compensation levels, 113, 159

case studies, 49, 50, 51

complaint handling, 114

complexity of role, 50

complaint trends, 112

number of approaches and complaints
received, 49, 90

complaints overview, 112

number of inspections, 2, 85

customer contact centres, 112, 114

own motion investigation, coercive powers,
51, 106

letter boxes, 115
method of mail delivery, 112
number of approaches and complaints received,
111
own motion investigations, 112, 113

record keeping, 50
statistics, 154
travellers’ personal electronic information, 49, 50
Australian Defence Force (ADF), 90–5

passports lost in mail, 112–13, 159–60

case studies, 91, 92, 93

registered post, 112, 115

complexity of Defence administration, 95

reports, 159–60

HMAS Success Commission of Inquiry, 95

Safe Drop program, 113–14

own motion investigations, 95

statistics, 154

record keeping, 50, 92

Visa card expiration, 116

redress of grievance process, 91, 95

see also postal industry

re–enlistment, 91–2

Australian and New Zealand Ombudsman
Association Inc (ANZOA), x

relocations, 95

Australian Apprenticeship Incentives Program, 62

statistics, 155

Australian Army

see also Defence Housing Australia;
Department of Defence; Department of
Veterans’ Affairs

see Australian Defence Force
Australian Capital Territory
see ACT Government; ACT Ombudsman; ACT
Policing
Australian Commission for Law Enforcement
Integrity (ACLEI) 9, 21, 84, 85, 86, 88, 109,

Australian Federal Police (AFP), 106–8
ACT Policing, 43, 107, 108
case studies, 107, 108
common themes, 107

number of complaints, 109

complaint handling review, 106–7

statistics, 154

complaints finalised, 108

Australian Competition and Consumer
Commission (ACCC), 113

complaints received, 107
controlled operations, 84, 85
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case studies, 126, 127

information technology, 116

statistics, 158

inspections of AFP records, 85, 86
internal complaint–handling system, 106

Australian Taxation Office (ATO), 2, 50, 117–23

number of approaches and complaints
received, 107

access without notice powers, 122

number of inspections, 2

case studies, 59, 119, 120, 121, 123, 135

own motion investigations, 106, 108

Change Program, 118–19, 123

procedures, 107, 108

complaint issues, 117–18, 119

Professional Standards, 106, 107

cross–agency issues, 54, 57, 118

record keeping, 85

debt collection, 118, 119

reports to AFP Commissioner, 106

debt waiver, 120

serious conduct issues, 106

information exchange with Ombudsman, 118

statistics, 158

internal complaint–handling, 118

stored communications, 84, 85

investigations, 57

surveillance devices, 84, 86

lodgement and processing, 118, 119

telecommunications interceptions, 84, 85
timeliness in handling complaints, 106

number of approaches and complaints
received, 57, 117

warrants, 86

own motion report, 122

witness payments, 108

refunds, 118, 119

assessments, 119

Australian Federal Police Act 1979 (Cth), 106, 147

remedies, 118

Australian Human Rights Commission, 8, 154

statistics, 158

Australian National Audit Office (ANAO), 34, 45

shopfronts, 123

Australian National University

superannuation, 118, 120, 121, 135
systemic issues, 122, 135

Jack Richardson Prize in Administrative Law, 140

tax file number compromise, 118, 119, 122, 123

Australian Prudential Regulation Authority
(APRA), 124

tax return lodgement and processing, 54

case studies, 125

timeliness, 118, 120

Australian Public Service Commission, 36
‘State of Service’ report, 37, 38
Australian Public Service

transfer of complaints to ATO, 118
Australian Transaction Reports and Analysis
Centre (AUSTRAC), 106, 110

Ethics Contact Officer Network, 35

Australian Youth Ambassador for Development, 143

staff, 39

B

values, 35
Australian Quarantine and Inspection Service
(AQIS), 132
statistics, 154
Australian Research Council
Linkage Projects, 141
Australian Securities and Investment
Commission (ASIC), 84, 126

Better Practice Guide to Complaint Handling, 35,
66, 136
better practice guides
Managing unreasonable complainant conduct,
2, 29
biosecurity, 22, 84, 87
Brisbane, Pride Fair Day, 5, 46
Building and Construction Industry Improvement
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Amendment (Transition to Fair Work) Bill, 4

case studies, 53, 54, 58, 120, 131, 134, 135

Business Continuity Plan, 35

CDDA claims, 55

business improvement team, 3

child care tax rebate, 65

business planning, 34

complaint themes, 52

C

complaint trend, 52
complexity of role, 52

case studies
Aged Care, 77, 78

cross–agency issues, 54, 65, 118

Australian Customs and Border Protection
Service, 49, 50, 51

disability support pension, 56, 134

Australia Post, 115, 116, 117

family tax benefit, 54, 57, 58, 131

Australian Defence Force, 91, 92, 93

fraud, investigation report, 55

Australian Federal Police, 107, 108

income management, 71, 73

Australian Securities and Investment
Commission, 126, 127

internal review processes, 55

Australian Taxation Office, 54, 59, 119, 120,
121, 123, 135

Northern Territory Emergency Response, 43, 52

Economic Security Strategy payment, 55

mental illness, 56

Centrelink, 53, 54, 58, 130, 131, 134, 135

number of approaches and complaints
received, 52

Child Support Agency, 58–9, 134

own motion investigations, 55, 56

Department of Climate Change and Energy
Efficiency, 68

parenting payment, 53

Department of Defence, 130
Department of Education, Employment and
Workplace Relations, 63, 64, 65
Department of Environment, Water, Heritage
and the Arts, 67, 68, 69

procedural fairness, 53
same–sex initiatives, 55, 56
systemic problems, 53
Child Care Management System, 65
Child Support Agency (CSA), 2, 57–60

Department of Families, Housing, Community
Services and Indigenous Affairs, 54, 75, 132

arrears payments, 59, 60, 136

Department of Health and Ageing, 77, 78, 79, 98

‘care percentage’ decisions, 57

Department of Immigration and Citizenship,
98, 99, 103, 104

case studies, 58–9, 134

Department of Veterans’ Affairs, 94

compensation, 59

Family Assistance Office, 54

complaint themes, 57

Indigenous issues, 72, 132

cross–agency issues, 58, 59, 118

immigration detention, 103, 104

debt collection, 57

Medicare Australia, 54, 81, 82

Departure Prohibition Orders, 60, 136

remedies, 130, 131, 132

domestic violence, 59

Therapeutic Goods Administration (TGA), 79

failure to collect child support, 57

Centrelink, 2, 52–6, 58, 74

capacity to pay, 60

Change of Assessment process, 58

family tax benefit, 58

age pension, 53, 130

income estimate reconciliations, 57–8

BasicsCard, 71, 72

interaction with other agencies, 58

carer payment, 134

number of approaches and complaints
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overpayments, 57

Complaint–Handling Ombudsman Backed
Scheme (CHOBS), 143

own motion investigations, 60

complaint–handling

received, 57

procedures, 59, 136

importance of good, 136

reports, 60

internal complaint and review process, 35

statistics, 157

five–category, revised structure of, 3

timeliness, 60

maintaining quality, 18–20

China, People’s Republic of, 104
Christmas Island, 100–1
client satisfaction, 15, 25, 28
survey, 3, 25
clients
difficult, 2, 29
vulnerable, 56, 59
Closing the Gap NT initiative, 71, 73–4
collective agreement, 3, 38, 43
Comcare, 42, 61
number of complaints, 61
statistics, 155
Comcover Risk Management Benchmarking
Survey, 34

reform strategies, 26
Complaints (Australian Federal Police) Act 1981
(Cth), 106, 147
complaints, approaches and, 2, 18–20
causes, 20
electronic, 19
finalised, 20
investigations, 2, 20
method of receipt, 19
not investigated, 24, 37
number of government agencies, 2
online lodgement, 19
open at end of year, 20
outside jurisdiction, 2, 25

committees, management, 44

received, 2, 18–19, 48

Commonwealth Director of Public Prosecutions
(CDPP), 22, 55, 87

received, by agency, 48

statistics, 154
Commonwealth Disability Strategy, 35–6

remedies, 2, 24
requests for review of decisions, 26–7
statistics, 2, 18–20

regulator, 36

timeliness in finalising, 2, 15, 23–4, 45

service provider, 36

trends, 18

Commonwealth Procurement Guidelines, 44

see also name of agency

Community and Public Sector Union, 3

complaints, inter–agency portal, xii

community engagement, 140–1

compliance auditing, 2, 9, 85

compensation, 59, 63, 93, 94, 115, 120, 131, 141

see also monitoring and inspections

Comcare, 61
level, Australia Post, 112–13, 159–60
Compensation for Detriment caused by
Defective Administration scheme (CDDA), 55, 82
complainants, unreasonable, 2, 29, 144
complaint–handling guide
see Better Practice Guide to Complaint
Handling

conferences, 46, 123
Good better best – changes in public integrity,
128
consultancy services, 44–5, 161–2
expenditure on contracts, 44, 45, 161
contact details, iv, 198
contracts, 44–5
controlled operations, 22
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definition, 84

case studies, 68, 70

inspections, 86, 148

number of complaints, 66

legislation amendment, 86

statistics, 155
systemic issues, 70

Cook Islands, 138

Department of Defence, 90–5

cooperation, international, 142–4

joint review into delays with ROGs, 95

corporate governance, 34–6
practices, 34–5

number of approaches and complaints
received, 90, 91

senior executive and responsibilities, 32–3

statistics, 155

management committees, 34

see also Australian Defence Force

corporate planning, 33–4
Council of Australian Governments (COAG), 3,
4, 73

Department of Education, Employment and
Workplace Relations (DEEWR), 56, 62–5, 74

courts, 37, 155

apprenticeships, 62

covert operations, 84, 87

case studies, 63, 64, 65

Crimes Act 1914 (Cth), 22, 84, 86, 148

compensation, 63

Crimes Legislation Amendment (Serious and
Organised Crime) Act 2010 (Cth), 86

CDDA scheme, 63

CrimTrac, 106, 110, 154

contractors working on behalf of, 63

cross–agency issues, 54, 57, 58, 65, 73, 101,
118, 136

cross–agency issues, 65

D
debt collection, 50, 51, 59, 117, 118, 119

General Employee Entitlements and
Redundancy Scheme (GEERS), 62

Defence, 90–5

international students, 89, 99

see also Australian Defence Force; Defence
Force Ombudsman; Defence Housing
Authority; Department of Defence;
Department of Veterans’ Affairs

complaint themes, 62

Disability Employment Services, 65

Job Network, 106
job seeker transfers, 64
Job Services Australia, 64, 71

Defence Force Ombudsman, 90–5, 140, 147

number of approaches and complaints
received, 62

Defence Housing Australia (DHA), 90, 95

statistics, 155

transition of removal function to TOLL
Transitions, 95

timeliness, 62
Trades Recognition Australia, 64

Department of Agriculture, Fisheries and
Forestry (DAFF), 22, 29, 84

Trans–Tasman Mutual Recognition Agreement,
64

Biosecurity Services Group, 22, 84, 87

Department of Environment, Water, Heritage
and the Arts (DEWHA), 66–70, 74

case study, 132
own motion investigation, 22, 87

case studies, 67, 68

statistics, 154

number of complaints, 66

Department of Broadband, Communications and
the Digital Economy, 74, 154
Department of Climate Change and Energy
Efficiency (DCCEE), 66–70

own motion investigation, 66
statistics, 156
transfer of energy efficiency to DCCEE, 66
Department of Families, Housing, Community
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monitoring and inspection of detention
activities, 99–1

Services and Indigenous Affairs (FaHCSIA), 36,
54, 56, 57, 71–5
complaint themes, 71

number of approaches and complaints
received, 96

cross–agency issues, 73

own motion investigations, 96, 105

number of complaints, 71

record keeping, 105

statistics, 156

refugees, 100–1

case studies, 54, 75, 132

refugee status assessment process (RSA),
100, 101

Department of Finance and Deregulation, 58,
141

security clearances, 96, 98, 101

statistics, 156

skilled migration, 97, 98–9

Department of Foreign Affairs and Trade (DFAT),
112–13

staff training, 101
statistics, 157

statistics, 156
Department of Health and Ageing, 74, 77–80

systemic issues, 97

Aged Care Complaints Investigation Scheme
(CIS), 77, 79

timeliness, 97, 105
visas, 97, 98, 105

case studies, 77, 78, 79

visa processing, international students, 96,
98–9

complaint themes, 77

see also immigration detention

complexity, aged care funding, 80
naltrexone implants, 79
number of approaches and complaints
received, 77

Department of the Prime Minister and Cabinet,
9, 74, 137, 146, 147, 158
Department of Veterans’ Affairs, 93, 94

remote communities, 80

case study, 94

statistics, 156–7

number of approaches and complaints
received, 90, 94

Department of Human Services (DHS), 57

statistics, 155

statistics, 157
see also Centrelink

detention
see immigration detention; see also
Department of Immigration and Citizenship

Department of Immigration and Citizenship
(DIAC), 2, 96–105
approach and complaint trends, 96

Dezignteam, 161

case studies, 98, 99, 103, 104

Disability Action Plan, 35–6

Christmas Island, 100–1

Disability Discrimination Act 1992 (Cth), 35

complaint handling, 97

E

compliance and removals, 101

e–bulletins, 2, 123

cross–agency issues, 101

ecologically sustainable development, 36

external agencies, 98

Economic Security Strategy Payment (ESSP), 55

General Skilled Migration Program (GSM), 96,
97, 98

Education Services for Overseas Students
Legislation Amendment Bill 2010, 4, 89

Global Feedback Unit (GFU), 97

education

maritime arrivals, 100–1
Migration Act reports, 101–2

see community engagement; Department
of Education, Employment and Workplace
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resources for outcomes, 14, 164

Relations; see also agencies, Australian
Government; training; staff, training

revenue from other sources, 43

electronic records management, 36, 45
employee assistance program, 43

surplus funds from previous year, 43

Employee Self Service, 38

Financial Management and Accountability Act
1997 (Cth), 34

employment services, 64

Financial Ombudsman Service, 30

see also Department of Education,
Employment and Workplace Relations
energy rating, office accommodation, 36

financial services industry, 124
fraud prevention and control, 35
freedom of information

Environment Protection and Biodiversity
Conservation Act 1999 (Cth), 36
Environmental Management Policy, 36
environmental matters, 36
energy consumption, 36
ethical standards, 35
APS Ethics Contact Officer Network, 35
external scrutiny, 36–7

F
fact sheets, 2, 5, 15, 29, 30

categories of documents held, 148–9
statement, 146–9
Freedom of Information Act 1982 (Cth) 83, 146
freedom of information, actions by agencies, 148
number of complaints, 83
Freedom of Information Commissioner, 83
functions and role (Ombudsman), 9, 10, 146–8

G
garnisheeing, 137

Fair Work Australia, 155

General Employee Entitlements and Redundancy
Scheme (GEERS), 62

Fair Work Building Industry Inspectorate, 4

governance, 34–6

Fair Work Ombudsman, 76

government agencies

number of complaints, 76

see agencies, Australian Government; see
also name of agency

own motion investigation, 76
statistics, 155

grant programs, 45

Falling through the cracks, 56

Green Loans program, 66, 70

feature articles, x, 5, 12, 30, 46, 128, 138

guide to report, iv

Federal Court, 37, 155

H

Federal Magistrates Court, 36–7, 155
finance/financial management, 43, 44

harassment and bullying, 42
Harassment Prevention Policy, 35

appropriate revenue, 43

health awareness, staff, 43

Chief Executive statement, 165

health issues

deficit, 3, 43

autism scheme, 75

financial statements, 165–199

immigration detention, 102

funding from other sources, 14

naltrexone, 79

office relocation expenses, 43

serious illness and superannuation release, 125

operating expenses, 3, 43

sports injuries, ADF members, 93

operating revenue, 3

Veterans’ Affairs, 94

performance, 43

see also Department of Health and Ageing;
Medicare Australia

resource statement, 163–4
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Health Month, national, 43

cross–agency issues, 73

Helping Children with Autism scheme, 75

housing, 71, 72

High Court, 37, 155

income management, 71, 73

history of Ombudsman role, 8

internet access, Papunya, 12, 74

Home Insulation Program, 66, 69

interpreters, 12, 73

Hong Kong, 138

NTER, 43, 71, 74

House of Representatives Standing Committee
on Legal and Constitutional Affairs, 4, 141

project officer, 74–5

House of Representatives, Report to the
Speaker, 22

reports, 73

human error, 20, 137
human resources, 37–43
human rights, 141–2

I

remote communities, 16, 72, 73, 80, 131, 140
School Nutrition Program (SNP), 71
Tangentyere Council, 12
see also Northern Territory
Indigenous Unit (IU), 71, 80
Indonesia, 14, 43, 144

immigration detention, 16

Ombudsman of the Republic of, 144

case studies, 103, 104

Information Commissioner, appointment, x

Christmas Island, 100–1

information management, 45

health issues, 102, 104

Information Management Committee, 34

human rights, 141–2

information technology, 45

inspections program, 99–101

assets, 44

long–term detainees, 101–2

electronic records, 36, 45

mental health, 102, 104
minors, 100

internet communication, indigenous
community, 12

overcrowding, 101

inter–agency complaint portal, xii

own motion reports, 103

intranet, 32, 36, 45

reports to the Minister, 101–2

management, 45

reports to the Ombudsman, 102, 103

proposed improvements, 45

Serco, 97
six–month review reports, 102, 103, 104, 105
STARTTS, 104
two–year review reports, 101–2, 103
Immigration Ombudsman, 96–105, 147
see also Department of Immigration and
Citizenship
Indigenous community, 71–5

security, 45
inspections of records, 2, 15, 21–2
number of, 21
Inspector–General of Intelligence and Security,
vii, 32
Inspector–General of Taxation (IGT), 118, 123
integrity agencies, Australian Government, 2,
140

aged care, 80

Integrity Commissioner of ACLEI, 109

case studies, 72, 132

inter–agency complaint portal, xii

Closing the Gap NT initiative, 71, 73–4

Internal Audit Committee, 34, 35

communications, 12, 73

international engagement, 142–4

complaints, 71, 74

international students, 3, 4
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Ombudsman new role, 89

CDDA requests, 81

visa processing, 96, 98–9

electronic funds transfer, 82
number of approaches and complaints, 81

interpreters, 5, 12, 101, 108

statistics, 157

own motion report, 73

verbal advice, 81

investigations, 146–7
cross–agency, 54, 65, 73–4

mental illness, clients with, 56

errors or deficiency identified, 2, 20, 61, 137

Migration Act 1958 (Cth), 101–2, 147
reports under ss 486N and 4860, 101, 102

Ombudsman powers, 146–8
reasons for not undertaking, 146

migration agents, 98

reports, list of, 133
timeliness of finalisation, 24

military justice system, submission to inquiry,
95

see also own motion investigations; name of
agency

Military Rehabilitation and Compensation Act
2004 (MRCA), 94
monitoring and inspections, 84–8

J

Attorney–General reports, 85, 86

Joint Outreach Initiative Network (JOIN), x

controlled operations, 86

Judiciary Act 1903 (Cth), 37

immigration detention, 99–101

K

improvements in work practices, 87–8

key performance indicators, 17

number of inspections, 85, 86

Kiribati, 138

Ombudsman role, 84

L

stored communications, 84, 85

Law Enforcement (AFP Professional Standards
and Related Measures) Act 2006 (Cth), 147

surveillance devices, 84, 86
telecommunications interceptions, 84, 85

law enforcement agencies, 106–10
see also Attorney–General’s Department;
Australian Crime Commission; Australian
Federal Police; Australian Transaction Reports
and Analysis Centre; CrimTrac; monitoring and
inspections
Law Enforcement Ombudsman, 106–10, 147
legislative review, 141
letter of transmittal, iii
litigation and legal issues, 36–7

M
Mallesons Stephen Jaques, 161
management and accountability, 3, 31–45

workload, 87
see also compliance auditing

N
naltrexone implants, 79
National International Student Strategy, 3
New South Wales
Crime Commission, 85
Deputy Ombudsman, 144
Ombudsman, 138, 143
Police, 85
New Zealand
Ombudsman, 138, 143, 144

management committees, 44

Norfolk Island, 4, 43

market research, 162

Northern Territory, 12, 71

McMillan, Prof. John, ix, 32

community organisations, 74

Medicare Australia, 54, 81–2

Department of Housing, Local Government
and Regional Services, 71, 72

case studies, 54, 81, 82
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Emergency Response, 43, 71, 140

organisation chart, 11

memorandum of understanding, 74

outcome and output structure, 11

Ombudsman, 74

outlook, 3–4

see also Indigenous community

outreach activities, xii, 16, 71, 74, 123, 140

O
occupational health and safety, 42–3
Occupational Health and Safety Act 1991 (Cth), 42
Occupational Health and Safety Committee, 34,
42

Agfest, Launceston, 30
own motion investigations, viii, 9–10, 22, 51, 55,
56, 66, 76, 87, 95, 96, 105, 106, 108, 109, 112,
113, 105, 122, 124
number of reports, 16
public reports released, 2, 29, 55, 56, 60, 105,
133

Office of Evaluation and Audit, 80
Office of Police Integrity, 85
Office of the Workplace Ombudsman, 76
Ombudsman Act 1976 (Cth), 9, 24, 146, 147, 148
Ombudsman Act 1989 (ACT), 10, 148
Ombudsman, x, xi, 11
appointment, x, 11, 146
appointment of new, 3
Chief Executive, 148
Chief Executive’s Instructions, 44
Deputy, x, 11, 34, 38, 142, 143, 144, 146, 149
discretionary powers, 24–5, 37
foreword, x, xi
functions and decision–making powers, 146–8
new role, 89
overview, 1–4
remuneration, 32
resignation, ix, 42
specialist roles, 10
statutory responsibilities, 9
Ombudsman’s office
establishment, 9

P
Pacific Islands Forum, 143
Pacific Ombudsman Alliance, 3, 138, 143–4
members, 138
newsletter, 143
website, 143
Papua New Guinea, 14, 43, 138
Ombudsman, 142
Twinning Program, 3, 142–3
Parliamentary committee inquiries, 28
Parliamentary Joint Committee on the Australian
Crime Commission, 86
people management, 37–43
see also staff
performance indicators, key, 17
performance pay, 38
performance report, 13–29
finance, 43, 44, 165–97
resource statement and resources for
outcomes, 163–4
summary, 15–16

organisational structure, 11

Personal Information Digest, 36

new functions, 3

phoenix activities, 123

record keeping, 22, 42

police

relocation (ACT), 36, 38, 43
role and functions, 9–10
senior executive and responsibilities, 32–3

see Australian Federal Police; names of states
and territories; see also law enforcement
agencies

state offices, 198

Portfolio Additional Estimates Statements, 14, 43

see also staff

Portfolio Budget Statements, 11, 14
Post Office Agents Association Limited, 114
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action expedited, 24

postal industry, 111–16
complaints overview, 111, 112

apologies, 24, 51, 98, 132

number of approaches and complaints
received, 111

decision changed or reconsidered, 24, 131

private postal operators, 111, 112

financial, 24, 131

see also Australia Post

types of, 24

explanations, 24, 130

Postal Industry Ombudsman, 111–16

see also statistics

additional reporting, s19X of the Ombudsman
Act, 159–60
function, 111, 148

Remuneration Tribunal, 32
reports, 29
list of, 133

presentations by staff, 150–2
Pride Fair Day, 5, 46

research projects, Australian Research Council
funded, 141

Privacy Act 1988 (Cth), 36, 147

resource deficiency, 137

Privacy Commissioner, 36, 83, 126

resource statement, 163–4

procurement, 44–5

resources, pressure on, 2

Public Interest Disclosure Act 1994 (ACT), 148
public satisfaction, 15, 25, 28

Returned and Services League (RSL) of
Australia, 95

Public Service Act 1999 (Cth), 11, 38, 146

review and research bodies, 141–2

publications, xii, 2, 29, 33, 37, 140

review of decisions, requests for, 26
new approach for handling, 3

see also reports

number of, 26

purchasing, 44–5

risk management, 34, 35

Q

Royal Australian Air Force

quality assurance, 26, 35

see Australian Defence Force

Quarantine Act 1908 (Cth), 22, 87

Royal Australian Navy

quarantine issues, 87

see Australian Defence Force

Queensland
Crime and Misconduct Commission, 85, 88

S

Ombudsman, x

same sex legislation, 5, 55

Police, 21, 85, 88

Samoa, 138, 143

R
recommendations accepted by agencies, 22, 25
record keeping, 50, 85, 91, 92, 93, 105, 136, 148
records inspections
see compliance auditing; inspections

Senate Education, Employment and Workplace
Relations Legislation Committee, 89
Senate Legal and Constitutional Affairs
committee, 63, 88
Senate, report to President of, 22

records management, electronic, 36, 45

Senate Rural and Regional Affairs and Transport
Legislation Committee, 84, 87

refugees, 98–104

Senior Management Committee, 34

regional engagement, 3, 138

Serco, 97

regulators, 37

service charter, 23

remedies for complaints, 24, 130–2, 154–8
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Service for Treatment and Rehabilitation of
Torture and Trauma Survivors (STARTTS), 104

statistics

solar hot water rebate, 66, 67

approaches and complaints about Australian
Government agencies, 154–8

solar panel rebates, 66, 67, 68, 69

explanations of terms used in tables, 153

Solomon Islands, 138, 144

see also name of agency

South Australia

stored communications
definition, 84

Police, 21, 85

inspection of records, 85

staff
contracts, 38, 39

Strategic Indigenous Housing and Infrastructure
Program (SIHIP), 71

counselling service, 43

Strategic Plan, 33–4

health and safety initiatives, 42–3

submissions, 16, 123

career development, 38, 41–2

list of, 28

independence/impartiality, 26
induction, 35, 36, 42
learning and development, 3, 22–3, 42, 45
location of, 40
mobility register, 38
number of, 22, 39

Superannuation Industry (Supervision) Act
1993, 124
superannuation, 118, 120, 121, 124, 135
own motion investigation, 124
surveillance devices
definition, 84

online training and development system, new,
38, 42

inspections, 86, 148

part–time, 40, 41

Surveillance Devices Act 2004 (Cth), 21, 86, 148

performance, 38

surveys

profile, 39–41

client satisfaction, 3, 23, 25, 26, 28

recruitment, 39

Comcover Risk Management Benchmarking, 34

salary packing, 38

public awareness, 25
staff, 22, 34, 35, 37, 38

satisfaction, 22, 25, 38
separations, 41

Sydney Gay and Lesbian Mardi Gras, 5, 46

SES, 11, 38, 39, 41

systemic issues, 16, 33, 53, 70, 91, 94, 95, 96,
97, 113, 122, 133, 135, 136, 137

study assistance, 42
surveys, 22, 37, 38

T

tenure, 3, 37

Taiwan, 138

turnover, 3, 15, 22, 25, 37, 38, 39, 41

Tasmania

training, 22, 23, 26, 35, 38, 42

Agfest, 30

unplanned personal leave, 43

Ombudsman, xii, 30

workplace assessments, 42
workplace diversity, 35

Police, 21, 85, 88
tax agents, 117, 123

stakeholders, 140

Tax Institute Conference, 123

‘State of the Service’ Report, 37, 38

Tax Practitioners Board, 117

states and territories, x, 73, 140

taxation issues
see Australian Taxation Office
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W

Taxation Ombudsman, 117–123, 147
see also Australian Taxation Office

WalterTurnbull, 34

Telecommunications Industry Ombudsman, 9, 30
Telecommunications (Interception and Access)
Act 1979 (Cth), 21, 85, 148
telecommunications interceptions, 148

website
address, iv
improving, 36
W3C Web Content Accessibility Guidelines, 36

definition, 84

Welfare to Work, 62

inspections of records, 85

Western Australia, x, 131

Territories Law Reform Bill, 4

Corruption and Crime Commission, 85

Therapeutic Goods Act 1989 (Cth), 79
Therapeutic Goods Administration (TGA), 79
case study, 79

Ombudsman, xii
Police, 21, 85
whistleblower protection, 4, 141

timeliness
agency decision making/responses, 60, 62,
97, 105, 106, 118, 120
Ombudsman’s, 2, 15, 23–4, 45

whole–of–government issues, 43, 63, 74
work practice guidelines, redevelopment, 45
Work Practice Manual, 35
workers’ compensation, 43, 61

Timor Leste, 143

workplace agreements, 38

TOLL Transitions, 95

Workplace Diversity Framework and Plan, 35

Tonga, 138, 143

workplace relations, 38

Trades Recognition Australia (TRA), 64

Workplace Relations Committee, 34, 36, 38

training
see name of agency; staff, training; see also
international engagement
transmittal letter, iii
Trans–Tasman Mutual Recognition Agreement,
64
Treasury, 127, 158
tribunals, 37, 154

U
University of Canberra
Dennis Pearce Top Performance in
Administrative Law Prize, 140–1

V
values, 35
Vanuatu, 138, 143
Victoria
Ombudsman, 142
Police, 21, 85
visa issues, 96, 97, 98–9, 105
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Contacts
Enquiries		

9 am–5 pm Monday to Friday

Phone			

1300 362 072

Postal			

GPO Box 442, Canberra ACT 2601

Facsimile		

02 6276 0123

Email			

ombudsman@ombudsman.gov.au

Online complaint form

www.ombudsman.gov.au

Commonwealth Ombudsman offices
Adelaide
Level 5, 50 Grenfell Street
Adelaide SA 5000

Hobart
Ground Floor, 99 Bathurst Street
Hobart TAS 7000

Brisbane
Level 17, 53 Albert Street
Brisbane QLD 4000

Melbourne
Level 1, 441 St Kilda Road
Melbourne VIC 3004

Canberra and National Office
Level 5, 14 Childers Street
Canberra City ACT 2600

Perth
Level 12, St Martin’s Tower
44 St Georges Terrace
Perth WA 6000

Darwin
Level 12, NT House
Cnr Bennett & Mitchell Streets
Darwin NT 0801

Sydney
Level 7, North Wing
Sydney NSW 2000
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