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10.1.1 Resolve investigation workflow

10.2 Planning and commencing an investigation

10.2.1 Planning

All investigations, whether straightforward or complex, require a planned and structured approach. Before you
commence an investigation you must create an ‘investigation plan’, which requires you to identify:

e what are the issues in the complaint

e what are the issues we intend to investigate (noting we may not investigate every issue)
e whatis the proposed plan of action to address each issue

e what are the possible outcomes of the investigation

e whether the investigation is likely to take more than three months. If so, you must discuss this with your
supervisor.

Investigation plans are important for a number of reasons, including that they:

e ensure that we investigate with intention and provide a reference point for the issues and goals of an
investigation

e allow us to answer questions like ‘have we achieved what we set out to?’ and ‘why did we choose to spend
resources on this complaint instead of elsewhere?’

e allow any third parties reading the file to understand what you are investigating, how you intend to do it,
and what you think you can achieve by doing so.

An investigation plan should fit the needs of the investigation. You should create the plan on the assumption of a
standard investigation, which in most cases is 90 days. However, it does not prevent you from continuing to
investigate longer than three months if you determine the need to

4 > Procedure 10 Conducting investigations



Procedure 10 Conducting Investigations

Document 8. Disclosed under the Freedom of Information Act 1982
COMMONWEALTH

OMBUDSMAN

The following table provides guidance on how to write an effective investigation plan:

Table 10.1: Preparing an effective investigation plan

General rule Guidance

Keep it brief A plan should not be longer than a single A4 page, and may be substantially shorter.
Depending on complexity, you may need to plan information gathering as well — you can
find a template to use in the Investigator’s toolkit.

Summarise Provide a brief or dot point summary of the matters you are investigating, in sufficient detail
to identify those issues that you consider warrant investigation. You don’t need to restate
information that is contained elsewhere in Resolve.

Plan your In most cases, an investigation commences through an email to the agency asking a series

approach of written questions. However, in some cases it may be more appropriate to request the file

instead of asking for written responses, or suggest a verbal briefing, interview or face to
face meeting with the agency.

Consider what questions you may ask the agency, and what information you may request,
to investigate the identified issues. Consider whether it is necessary to make inquiries with a
third party. Remember, it is important to note that facts which are in dispute and could be
relevant to the outcome should not be accepted at face value. They need corroboration.

Your questions do not need to be in final draft form, but they should indicate the
information you intend to request through your s 8 (s9 ACT matters) notice.

You should consider how an agency might respond to our questions, but you do not need to
complete a detailed analysis of the anticipated response.

You may also note what publicly available information or information already held by the
Office will help you answer your questions or refine the issues.

Consider outcome

When identifying the possible investigation outcomes, you should consider whether the
investigation might:
e resultin an individual outcome for the complainant, such as payment of a claim or a
better explanation of an agency’s decision
e clarify whether relevant processes and policies were followed by an agency
e otherwise result in an improvement of public administration.

You should explain, but do not need to defend, the choice to investigate.

Assess the risks

Consider what risks, if any, could already exist or may arise from the investigation. Where
they exist, they should be identified in the plan. For example, is there a risk that documents
no longer exist; that the complainant may harm themselves or others, or that the issue
effects other people?

These risks may affect how you choose to conduct your investigation or impact the
questions you ask. You should address what strategies you considered or implemented to
address the risks.

Ensure
connection

A reader should be able to clearly connect the three parts of the investigation plan. For
example: if the outcome we hope to provide is a ‘better explanation’, then the issue
identification section should explain ‘what is the complainant unclear about and why’, and
the proposed plan should set out a mechanism by which we hope to gather information we
need to clarify this lack of clarity.
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It is important to tailor your questions to an agency with the following principles in mind:

Table 10.2: Drafting effective questions

Do

Do not

State what the complainant told us using neutral
language and ask the agency to comment on what the
complainant said, along with providing the relevant
supporting documents. Alternatively, ask specific
questions to test the complainants account.

Assume what the complainant told us when they
complained is correct or the entire story. Impartiality
requires that we test what we’ve been told by both the
complainant and the agency.

Ask clarifying questions. Keep the language in your
questions neutral and seek the agencies response to
the issues raised.

Assume fault or be critical of the agency if the facts or
circumstances are unclear or unconfirmed and the
agency hasn’t yet had a chance to provide information
to us.

Separate different kinds of questions i.e. ‘what did
happen’ questions separated from ‘what should have
happened’ questions.

Try to address more than one concept in a question.

Move from general to specific questions. For example,
find out what the relevant policy was and then ask how
it was applied.

Start with complex questions or those requiring
assumed knowledge. However, these questions may
be appropriate if there are no general question to ask
(for example where public information or information
already held by the office provides you all you need to
know about the general).

Use open questions and neutral language. Use
mitigating language when presenting arguments or
conclusions e.g. ‘[name] states... or ‘it appears...”

Use accusatory questions or questions which could be
interpreted that way.

Include a very open question e.g. ‘is there any other
relevant information we should be aware of ?’

Assume the agency will provide additional relevant
information if it is not asked to do so.

Independently assess if the agency acted reasonably by
asking yourself what happened against what should
have happened.

Ask or rely on the agency’s interpretation or view of
what occurred — do not ask questions like does the
agency consider it followed its processes in this regard.

Tailor your questions — ask yourself whether the
question is likely to elicit a helpful answer and provide
new information.

Ask questions for the sake of it or go on “fishing
expeditions’. Do not ask for information you already
have access to.

Carefully and strategically use open and closed
questions. Closed questions are most effective to
confirm information, challenge facts or to test
understanding of something.

Open questions are best to obtain detailed information
or understand the usual process or procedure.

Routinely ask leading or closed questions where
possible. In some cases these are appropriate, but the
general principle is avoid using them.
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10.3.1 Typical issues found in complaints

The following list is of the types of administrative issues (whether individual or systemic) that you may identify in
agency’s actions and decision when analysing agency responses.

Possible deficiency

Unreasonable delay

An agency has taken too long without good cause to make a decision or take an action. A number of factors will
be relevant, including: the length of time taken by the agency to deal with the issue; the nature and complexity
of the issue; statutory or published time frames for dealing with an issue of that kind (if any); and the agency's
explanation for the delay. An excessive delay can be unreasonable even where the agency has given a good
explanation (e.g., staff absences, unexpected increase in work).

Inadequate advice, explanation or reasons

The advice, explanation or reasons given by an agency, either in a particular case or more generally, are not
sufficient for a reasonable person easily to understand.

A number of factors will be relevant, including: the complexity of the issue on which an explanation or advice is
being given; the person or audience to whom the explanation is given; the importance of the explanation;
accessibility considerations and when and how the explanation was given. An explanation or reasons can be
adequate, even if not perfect, addressing every aspect or understood by every recipient.

Human error

An avoidable error or mistake by an officer caused unreasonable disadvantage or inconvenience to a member of
the public. The error does not stem from any systemic weakness in the processes of the agency; it was rather an
error of judgment by an individual officer that is serious enough to be classified as an administrative deficiency.
However, the error was not serious enough to be classified as unprofessional behaviour.

Factual error

There was a factual error or discrepancy in a decision-making process. The error was not so serious that the
decision could be set aside by a court as unlawful, but the error was nevertheless serious enough that it
impaired the integrity of the agency's decision-making process. Not every minor factual error will warrant raising
with the agency.

For instance, a decision by an agency to audit a person's affairs was based on faulty information which the
agency should have identified. An agency could have but failed to clarify an ambiguous or obscure issue before
proceeding to make an adverse decision.

Legal error

An agency appears to have made a legal error of a kind that could lead to its decision or action being set aside as
unlawful by a court. The administrative law grounds on which a court can set aside an agency action or decision
are listed in s 5 of the Administrative Decisions (Judicial Review) Act 1977.

Legal error could include that the decision was made by someone who was not an authorised decision maker or
delegate. It would also apply where the decision was based in part on an irrelevant consideration (e.g. where,
explicitly or implicitly, the agency considered legislation or information it should not have or the inverse, where
the agency ignored a particular issue that, it was obliged by legislation to have regard to.
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Possible deficiency

Government programs: deficiency arising from agencies’ interaction

The programs being administered either within an agency or by two or more Australian Government agencies,
are not as integrated or coordinated as they could be. A member of the public was put to an unreasonable
disadvantage as a consequence.

For example, a person's circumstances fall between the eligibility requirements of two similar programs, and the
person has encountered difficulty in obtaining a benefit or concession to which it seems they should be entitled
or a person has been shuffled between two of more agencies or line areas in order to resolve a particular issue.

Procedural deficiency

There was a flaw in the procedure adopted by an agency in making a decision or taking an action. The flaw was
serious enough to be classified as a significant error, even though the decision may have been correct, factually
and legally. (A systemic weakness in agency procedures would normally be considered a flawed administrative
process.)

For example, a procedural deficiency may occur where oral information given by an agency to a person on an
important issue should have been but was not recorded or where the internal agency review of a matter was not
as comprehensive or professional as it should have been.

Unreasonable / harsh / discriminatory action or decision

An agency acted in a way that flouts the principles of good administration: for example, the agency acted in a
way that was irrational, excessive, inequitable, or contrary to reason or good sense; the agency capriciously used
its powers; or the agency breached the standards in antidiscrimination legislation.

Flawed administrative process

This is where the administrative action taken by an agency should be classified as flawed, but doesn’t fit into any
of the above categories.

For example, an error (explained or unexplained) in the automated system used by an agency had an
unreasonable adverse impact on a member of the public or there was a series of minor administrative errors,
which together had an unreasonable adverse impact on a member of the public.

Inadequate knowledge / training of agency staff

The individual deficiency is properly attributable to a systemic weakness in the skills of the agency staff, than to
the competence of an individual officer. The skill deficiency should have been apparent to the agency and could
have been addressed - for example, by proper staff training, better internal manuals, or circulation of staff
bulletins on recent developments.

Care is needed here: it is to be expected that skills will vary at different levels in agencies, and that primary
errors can usually be corrected by internal review and quality control within the agency.

Breach of duty/ misconduct by an officer

There is evidence that an officer acted illegally or breached the APS Code of Conduct, and the evidence is strong
enough to support the Ombudsman referring the matter to the head of an agency under s 8(10) of the
Ombudsman Act. You must consult with Director and SAO prior to making this finding.
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Possible deficiency

Legislation and policy: unreasonable or harsh impact or unintended consequence

The investigation of a complaint to the office has highlighted a legislative anomaly that the Ombudsman is
warranted in drawing to the agency’s attention. This is not designed to facilitate debate or disagreement with
legislation or government policy, but to draw attention to the adverse and inadvertent impact of legislation or
the policy on individuals. Always consult with your Director and SAO where you consider this may be present.

An own motion investigation or s 15 report (s 18 for ACT matters) is the more appropriate forum (if any) for
discussing broader policy themes in legislation.

Unprofessional behaviour by an officer

There was improper conduct by an officer in dealing with a member of the public. The conduct does not warrant
action under s 8(10) of the Act (or s 9(12) for ACT matters), but falls short of the standard of behaviour that can
be expected of an officer.

Unprofessional behaviour would include rudeness, discourtesy or unhelpful or disrespectful behaviour by an
officer, actual or perceived bias by an officer in handling a matter, careless action leading to a breach of privacy
or wilful conduct detrimentally impacting a member of the public.

10.3.2 Process table —analysing the agency’s response

Read the agency’s
response

Read the response, including all attachments, thoroughly.

Reconsider
supporting
information and
consider primary
sources

Seek out and consider any supporting information (e.g the documents the
complainant provided) and/or primary sources (e.g relevant legislation or
procedural documents such as the Guide to Social Security Law). Do not assume
that the information in the agency’s response is correct or reasonable — you
should verify the information provided where possible.

Analyse the
response and
determine whether
further
investigation is
necessary

After reading the agency’s response and supporting materials (you may need to
reread the information), consider the information provided above at 10.3
including the analysis matrix provided at table 10.3. Consider whether any of the
possible deficiencies at 10.3.1 are, or may be, present in your case.

If you are unsure, discuss the complaint with a colleague or with your supervisor.
Seeking the views of others may assist you to understand the details of the
complaint or to understand your views more clearly.

Record your
analysis

Record your analysis in the Analyse Agency Response. Your analysis should
include:

e what evidence you considered and your assessment of that evidence

e whether you consider there are gaps in the evidence or what happened
and what those are

e if you have any further questions, and whether you consider those
questions warrant investigation

e if you have identified that the agency has, or may have, done something
wrong and why you think so

e whether you have decided to continue or finalise your investigation.
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If you refer to specific quotes, facts or details ensure you outline where you
obtained that information.

If your arrangements with your supervisor require it or you consider it
warranted, obtain quality checking of your analysis and proposed decision.

When you have completed your analysis, close the action.

No further If you have decided to finalise your investigation, press the Finalise Investigation
investigation button on the top right corner of the Resolve case (beside the Title of the case).
warranted The action s12 Inform caller of decision will generate.
Consider 10.5 of this Procedure regarding notifying the complainant of your
decision.
Further Refer to 10.4.2.
investigation
warranted

10.4 Making further inquiries or taking further action

If an agency’s response is insufficient, or you need more information before deciding on your position, it’s likely
you will need to conduct further inquiries with the agency or take further action on the complaint.

You might also consider making further inquiries where investigation has established there has been an error/s by
the agency and a resolution cannot be reached after the initial contact with the agency. Further action may also be
required to deliver the information you need to raise concerns with the agency later through a s 12(4) notification
oras 15 report (s 15(4) and s 18 for ACT matters).

A further inquiry may also be for the purpose of informing an agency of a preliminary view we have reached based
on the information already received and considered. Further inquiries may also mean that your investigation
extends beyond the three month timeframe. Consult with your supervisor if you consider this is foreseeable.

10.4.1 Options for conducting further inquiries

There are several ways you can conduct further inquiries in an investigation. While written questions are the
default way to obtain information from an agency it’s not always the most efficient or appropriate way to obtain
information. For example, for a complex case where the facts are unclear, a telephone briefing or face to face
meeting can result in considerable information being shared with the opportunity to immediately clarify any
unclear details.

Options for further inquiries include:

making further written inquiries under s8 of the Act (or s9 for ACT matters) — see 10.4.2

making preliminary views to the agency for its comments (including a CDDA reconsideration request) —
see below

e organising a teleconference briefing with one or more staff from the agency

a face to face meeting with the agency

conducting an interview with relevant agency staff or other witnesses (see Procedure 11).

Options for further action include:

e addressing the matter systemically rather than on an individual basis (e.g. report, own motion
investigation or issues paper)

13 > Procedure 10 Conducting investigations






Procedure 10 Conducting Investigations

Document 8. Disclosed under the Freedom of Information Act 1982

COMMONWEALTH

OMBUDSMAN

9

10.4.3 Preliminary views

If you notify the
complainant by
telephone

If you contact the complainant by phone, ensure you record the conversation
accurately in a Telephone conversation with caller action (see Table 2.6 in
Procedure 2).

If you notify the
complainant in
writing

Open a Write to Caller action. Resolve will generate a template letter in the
documents tab. If you want to send the decision in the body of an email, you can
avoid this letter generating by pressing cancel.

Standard words may provide useful words or paragraphs to include.

Seek quality
checking or peer
review

In accordance with your arrangements with your supervisor, obtain quality
checking of your email/letter.

Receive the
response

Subject to the information or action requested, you need to record or save the
information appropriately.

If it is written response, record in the same way as outlined for your initial
response.

If it is a telephone briefing or in person meeting, record the details of the
briefing/meeting in a Meeting Scheduled action.

In each case, when complete close the action. If the Analyse agency response
action does not automatically generate, you should manually commence the
action.

If the agency has requested an extension to time to respond or has not
responded by the requested timeframe, follow the process outlined in Procedure
3.3.

Analyse the
response

Analyse the agency’s response following process table 10.3.2.

A preliminary view is sent to the agency when we have formed a view on the complaint (following one or more
inquiries) and we invite an agency’s response before we finalise our conclusions.

Under s 8(3) of the Act (or s 9(4) for ACT matters), we can make inquiries in the course of an investigation. This
includes inquiring about an agency’s response to our initial or preliminary views. Preliminary views give an agency
the opportunity to comment on our proposed findings, providing an element of procedural fairness.

You should consider using a preliminary view where one or more of the following apply:

the investigation has highlighted a potential misinterpretation or misapplication of legislation, policy or
procedure which has consequences for how other matters should be handled

there is an action the agency could take now which would assist us in resolving the complaint or being
satisfied that the complaint should be closed

your findings contain serious/significant criticism which we need to give the agency an opportunity to
respond to under the principles of procedural fairness

your comments may be used as the basis for a public report or issues paper

standard questions did not elicit the expected response, recognition or (apparent) understanding from

the agency
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If your Director does agree to preliminary views, they will edit, sign and send the
letter as an attachment to an email. They will attach the email to the Resolve case
and close the Contact with Agency action which will generate an Await Agency
Response action. Ensure the await agency response action due date is correctly
updated to the agreed response due date.

10.5 Completing an investigation

Once you have completed your analysis and concluded that you do not need to further investigate the complaint,
you are required to notify the complainant and the agency of your decision. This notification is required by s 12 of
the Act (s15 for ACT matters).

Our Office’s usual process to advise that an investigation has been completed is to notify the complainant first and
provide them with the opportunity to provide any further information or comments on our decision.? If the
complainant disagrees, we can consider and respond to their concerns in accordance with procedure 14. If the
complainant accepts the decision, or does not respond during the comment period, we can notify the agency.

If we are not providing any comments, criticisms or suggestions to the agency, the notification process is
straightforward. However, if we do consider comment or suggestions are warranted we can do so through a's 12(4)
(s 15(4) for ACT matters) notification to the agency.

10.5.1 Providing the complainant with an opportunity to respond

Providing individuals with an opportunity to respond to our proposed approach is part of good administrative
practice, particularly where our approach is not necessarily what they were seeking.

The following table sets out the expectations when providing the opportunity to comment on our decisions to
finalise complaints. There may be circumstances which mean the complainant may need more time to respond.
This should be discussed with your supervisor.

Table 10.4: How and when to provide a complainant with an opportunity to comment

Circumstance How to provide the opportunity to comment
Providing decision by Allow the complainant the opportunity to respond to your decision at the time of
telephone the call, including by providing their views or new information. Consider those views

and the new information. Allow any reasonable request by the complainant for a
written decision, or for a day or two to gather their thoughts and get back to you.

Providing a written Provide seven days for the complainant to provide any further information. A longer
decision period may be required if sending by post. The same timeframe applies for fully
favourable decisions.

1 The exception to this is for some s 12(4) (s 15(4) for ACT matters) comments when we write to the agency and then notify the
complainant afterwards. In such cases, it is expected the complainant would have been kept up to date about the intention to
write to the agency.
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10.5.3 Notifying the agency — without comments or suggestions

Prepare template Using the s 12(1) notification template, prepare your notification to the agency
email advising of the completion of your investigation.
1 Quality checking by another person is not required for a s 12(1) to the agency

however, you should be careful that all details in your email are correct so to
avoid privacy breaches.

Send the Send the notification to the same agency contact to whom you sent the s 8
notification correspondence (unless specified otherwise). Attach the email to the Resolve
record.
2
Close the s12 Notify Agency action with the closure status ‘Email — Advise
agency’.
Finalise the Procedure 12 — Closing complaints sets out the process for finalising complaints
3 complaint

10.5.4 Decisions to finalise an investigation — with comments or suggestions

Our Office can make comments or suggestions to agencies on matters arising from investigations when finalising
the investigation. This is provided for in s 12(4) of the Act (s 15(4) for ACT matters).

Before notifying the agency of your decision to finalise, you must consider whether comments are warranted.
Generally, this will have been determined during the analysis process at 10.3. Some considerations when making
comments include:

e Will comments or suggestions achieve something practical, for example, changes to the agency’s
policy or practice?

e Isthe error so serious that, even if it has already been fixed, you want it on the record that the
agency’s actions were wrong?

e |[stheissue already being addressed through other means (e.g. other investigation or strategic work)?
Is a different tool that is more appropriate, perhaps a section 15 report, raising it at a liaison meeting
or escalating to SAO or Deputy Ombudsman meetings?

You must also consider if you require a response to the comments. Some consideration which indicate you don’t
need a response are:

e The agency has already acknowledged the error and has taken action to remedy it/prevent it from
happening again (but it was serious and still warrants calling out).

e  The suggestions are minor and uncontroversial (like updating a website).
e The suggestions have already been agreed to by the agency through other meetings.

e Theissue will form part of a larger strategic report.
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