Released under the Freedom of Information Act 1982 (Cth)
DOCUMENT 1

In the matter of the Royal Commission into the Robodebt Scheme
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STATEMENT

Name lain Anderson

Address Address available to the Commission

Occupation Commonwealth Ombudsman

Date 22 February 2023

1 I refer to the Notice to Give Information in Writing and Produce Documents (NTG-0203) dated

15 February 2023 directed to me by the Royal Commission into the Robodebt Scheme (Notice).
I currently hold the position of Commonwealth Ombudsman.

This statement is true and colTect to the best ofmy knowledge and belief, having made relevant
inquiries and examined documents made available to me to prepare this response. I make this
statement m response to the Notice. ;

Should further documents or matters be brought to my attention in the course ofthe Royal
Commission, I will seek to assist the Commission including by providing a supplementary
response ifnecessary.

This statement has been prepared with the assistance of lawyers f'om the Australian Government
Solicitor (AGS).

QI. Set out your relevant qualifications and professional experience, including the positions

held before your appointment as the Commonwealth Ombudsman

I hold a Bachelor of Economics and a Bachelor of Laws f'om the University of Sydney, a
Graduate Diploma of Legal Practice from the University of Technology Sydney, a Graduate
Management Qualification f'om the Aush-alian Graduate School of Management and Tam an
Executive Fellow ofthe Australia and New Zealand School of Government. I am admitted as a
legal practitioner in New South Wales and my name is on the High Court Roll ofPractitioners.

Before completing my degrees, I worked for periods in junior clerical roles in the Australian
Public Service in the Deparbnent of Special Minister of State, Department of Community
Services and Depaitrnent of Housing and Construction. After completing my degrees I worked
for thirty-two yeal's as a Commonwealth public servant, f'om 1990-2022.

Initially 1 practiced as a solicitor at the Australian Government Solicitor for over four years, then
spent a year as Executive Advisor to the Australian Government Solicitor, then a year as a
Depaltmental Liaison Officer to the Attorney-General. In 1997 1 was promoted to the Senior
Executive Service in the Australian Govenunent Solicitor (again practising as a solicitor).
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In 1999 I transferred to the Australian Taxation Office, to set up an in-house legal practice. In
2002 I'was promoted to SES Band 2 at the Attorney-General's Department, where until late
20151 led Divisions with a range ofpolicy and program responsibilities.

In 20161 was promoted to SES Band 3 at AGD, and in 2021 I acted as Secretary of AGD for
eight months. In 2022 I was appointed Commonwealth Ombudsman and commenced in that role
on 1August 2022.

Q2. Outline your view of the role and functions of the Office of the Commonwealth
Ombudsman, and the value of the Commonwealth Ombudsman as an accountability
mechanism in relation to Commonwealth policies and program delivery.

Ombudsman functions

The Commonwealth Ombudsman has a number of statutory roles. Under the Ombudsman Act
1976 (Ombudsman Act) lam the Commonwealth Ombudsman, Immigration Ombudsman, Law
Enforcement Ombudsman, Defence Force Ombudsman, Postal Industry Ombudsman, Overseas
Student Ombudsman, Private Health Insurance Ombudsman and Vocational Education and
Training Student Loans Ombudsman. Under the Ombudsman Act 1989 (ACT), the
Commonwealth Ombudsman is also the ACT Ombudsman unless the ACT Government chooses
to specifically appoint an ACT Ombudsman.

The function ofthe Ombudsman under each of the above roles is to investigate complaints about
government administration and to perform such other fonctions as are conferred by Acts or
Regulations.

In addition, the Telecommunications (Interception and Access) Act 1979, the Surveillance
Devices Act 2004, the Crimes Act 1914 and the Telecommunications Act 1997 bestow specific
oversight functions on the Ombudsman writh respect to the exercise of covert and intrusive
powers by law enforcement. The Australian Federal Police Act 1979 bestows an oversight
function with respect to the handling of complaints about AFP conduct and practices.

Under the Public Interest Disclosure Act 2013 the Ombudsman has a range of functions in
relation to the Commonwealth Public Interest Disclosure scheme.

Under section 4860 ofthe Migration Act 1958 the Ombudsman is required to give the
Immigration Minister assessments of'the appropriateness ofthe arrangements for the detention of
i,ndividuals who have been in immigration detention for longer than two years.

Under the Ombudsman Regulations 2017, the Ombudsman is also the National Preventive
Mechanism under the Optional Protocol to the Convention Against Tolture for places under the
control ofthe Commonwealth where people may be detained, and the coordinator ofthe network
ofNational Protective Mechanisms in Australia.

The primary function: independent and impaltial grievance body

Notwithstanding the range ofroles set out above, in my view the primary function ofthe
Ombudsman is to be an independent and impartial entity able to receive and consider grievances
that people have with respect to matters of Commonwealth government administration. The
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function ofreceiving and considering grievances is intended to be an accessible and relatively
informal palt of'the Commonwealth administrative law scheme, as opposed to formal merits
review by a federal tribunal orjudicial review by a federal coult. Receiving and considering
complaints enables individuals to have their concerns heard. It can also provide assurance to the
broader community and parliament that agencies are being ap'"propriately held to account and are
acting fairly and reasonably, including to resolve issues.

The other statutory oversight functions ofthe Ombudsman also provide assurance to the
community and to parliament that agencies are properly exercising their powers and provide
transparency about that, including through the publication and/or tabling ofregular reports.

Complaint investigation is confidential and is conducted in such manner as the Ombudsman see
fit, under section 8(2) of'the Ombudsman Act, but the Ombudsman has the power under section
35A of'the Ombudsman Act to disclose information publicly ifthe Ombudsman believes it is in
the public interest to do so.

The breadth ofthe Ombudsman's jurisdiction and the volume of complaints - approximately
25,000-35,000 per year - entails that the Ombudsman makes discretionary decisions as to which
complaints to investigate and to what extent. Section 6 ofthe Ombudsman Act gives the
Ombudsman the discretion not to investigate a matter, for example ifthe person making the
complaint has not first complained to the relevant department, ifthe complaint is f'ivolous or not
made in good faith, or ifan investigation is not warranted having regard to all ofthe
circumstances. At the same time, some matters will require deeper and more extensive
investigation. The outcome ofan investigation could be formal or informal action by the
Ombudsman, depending on the nature ofthe issue, the remedy that is believed to be appropriate
and the manner in which the agency involved is engaging.

The Ombudsman makes recommendations, rather than directing actions

While the Ombudsman has powers to compel the provision ofinformation and documents in
order to be able to investigate the matters complained about and is able to make
reconunendations, suggestions and comments about the resolution ofthe issues, the Ombudsman
does not have the power to direct an action or outcome nor compel an agency to act on a
recommendation. This means that an Ombudsman typically seeks to persuade an agency of'the
merits ofthe Ombudsman's views and recommendations and may use both formal and informal
means to seek to do so.

One formal option i to make comments or suggestions arising out of an investigation to a person
or entity under section 12(4) ofthe Ombudsman Act. Section 12(4) provides however that this
option is not available ifthe Ombudsman has already provided that person or entity with a rep0lt
under section 15 in respect ofthe same matter.

The reconunendations made by the Ombudsman have the potential to lead to significant and
systemic improvement in government administration, in addition to the resolution of'an
individual complaint or ofa cohO1t of complaints. Most recommendations made by the
Ombudsman are accepted and implemented by agencies.
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At the same time, in most matters investigated by the Ombudsman the outcome ofan
investigation is not public, including any individual or systemic responses by the agency
involved.

Section 15 and Own Motion Investigations

Section 15 rep0Olts generally result f’om the most significant investigations, which are referred to
as Own Motion Investigations. However, an Own Motion Investigation & not a precondition ofa
section 15 report and a section 15 report can be issued at any time the Ombudsman believes the
statutory tests in section 15 are met.

Section 15 has a significant threshold - for example that a matter appears to have been contrary
to law, unreasonable, unjust, oppressive or improperly discriminatory, was based on a mistake of
law or fact, or was otherwise wrong in all ofthe circumstances, and that action should be taken
as aresult. The action the Ombudsman recommends be taken may be to vary, cancel or mitigate
the effects of a decision, but the Ombudsman can also recommend changing a rule of law,
provision ofan enactment or practice. The Ombudsman can also request that the agency

involved advise, within a specified time, the action it proposes to take on the matters raised in the
report.

One precondition for the issue by the Ombudsman of any report in respect of an investigation
where the report sets out opinions expressly or impliedly critical of an agency or person
(including a section 15 report) is that, before completing the investigation, the agency or person
must be affi>rded the opportunity to make such submissions, orally or in writing, concerning the
matter as they think fit (section §(5)).

A second precondition for issuing a section 15 report is that the agency involved is given the
oppO01tunity to provide such comments concerning the repott as it wishes to make (section 15(5)).
These responses are typically published as attachments to the repOlt.

The full process ofan Own Motion Investigation may take an extended period to complete, for
example 12 months f'om the start of the investigation to the publication ofa report. An
Ombudsman may also decide to complete an Own Motion Investigation in a much shorter
tirneframe, for example due to the circumstances ofthe issue. There will typically be a range of
finely balanced decisions to be made by the Office at the outset and in the course ofthe
investigation, in order to be able to bring it to finalisation within the desired timeframe.

The power to issue a section 15 report is a non-delegable power ofthe Ombudsman, who must
weigh up the issues, the evidence, proposed findings and the best way to take those matters
forward. While an Own Motion Investigation team carries out the investigation and drafts the
report, it is a report ofthe Ombudsman and the.recommendations, the content and the decision to
publish are all ultimately decisions ofthe Ombudsman.

Section 15 reports are usually published

A formal report under section 15 ofthe Ombudsman Act is generally also published. Ifit is
believed that there are grounds to invoke section 15, it is usual to also decide that publishing the
report is in the pubtic interest, under section 35A ofthe Ombudsman Act.
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A section 15 report must in any case be provided to the Minister responsible for the agency
involved. The Ombudsman may also choose to discuss any matter relevant to the investigation
with the responsible Minister, whether before or after the completion ofthe investigation
(section §(8)):

Alternatively, the Ombudsman could choose to pLiblicise the issue through an issues paper or
other generalised publication, or could choose to deal with the matter confidentially in a formal
or informal manner.

Dealing with a matter confidentially could include issuing a formal section 15 report but not
publishing it, although this would be unusual.

A section 15 report carries with it the power to make recommendations and to follow up the
implementation ofthose recommendations. Ifa section 15 repolt has been made and an agency
does not take adequate and appropriate action on the Ombudsman's recommendations within a
reasonable time after provision ofthe section 15 rep01t, the Ombudsman Act provides options of
advising the Prime Minister (section 16) and the Presiding Officers of Parliament (section 17) of
the matter. In the case ofthe Presiding Officers, the Ombudsman Act provides that they should
present to both Houses of Parliament copies ofthe section 15 repOlt in question.

Ifan Ombudsman chooses to address an issue infonnally, for example by engaging with an
agency or agency head, making suggestions to them and seeking assurances from them that
appropriate action will be taken on an issue, the Ombudsman can still subsequently choose to
take formal action - such as at that point issuing and publishing a section 15 repolt, with formal
recommendations - if for example the agency does not in fact take the action it had committed to
take.

Q3, Having reviewed the evidence presented at the Royal Commission to date in relation to
investigations undertaken by the Commonwealth Ombudsman, please provide your
views on:

(a) the processes which the Office of the Ombudsman currently follows to undertake
an Own Motion Investigation, and whether those processes are similar or different to
the processes which appear f'om the evidence to have occurred in relation to the
Investigations; and

(b) the manner in which an Own Motion Investigation report i prepared and
finalised, including the manner in which agencies are provided with an opportunity
to comment on a draft report, and whether these are similar or different to the
techniques which appear f "om the evidence to have occurred in relation to the
Investigations

The processes currently followed by the Office ofthe Ombudsman in conducting an Own
Motion Investigation appear to be similar to the processes followed in relation to Robodebt, or
the Online Compliance Intervention (OCI) scheme.

At the same time, my understanding is that the Robodebt investigations may have been
significantly more challenging than most investigations the Office conducts, paiticularly in tenns
ofhow the agencies responded to requests for information and engaged with the Office during
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the process. 1 say that based on what [ have observed ofthe evidence that the Commission has
heard and upon discussions with staffwho have conducted other Own Motion Tnvestigations.

It appears, for example, that requests for documents were not always met, or were answered with
cut and pastes or summaries of documents (such as legal advice) rather than the underlying
documents actually requested. The departments seem also to have pursued a somewhat strained
interpretation of'the clear and straightforward requests for information i deciding what was in
scope. Neither ofthose is usual in my experience. In addition, the impression 1 formed ofthe
evidence that the Commission bas heard is that the agencies were very firmly advocating a
paliicular position in their engagement with the Ombudsman, rather than simply responding to
the requests and questions they received f'om the Ombudsman. In my experience, while it is not
uncommon for an agency to put its point of view to the Office in the course of an investigation, it
is unusual to do so with the apparent level of vigour and persistence that the agencies did in this
case, including in how the agencies seem to have sought to shape every engagement they had
with the Office as a way to push their particular view.

In addition, while as I have said earlier the timeffame set for an Own Motion Investigation will
depend in part upon the circumstances ofthe issue, it seems to me that the 2017 investigation
and report were completed in a very sholt timef'ame for a report on such a major issue. It is
possible that a factor which influenced the decision on timeframe, in terms ofperceived mgency
ofthe issue, was the volume of complaints that the Office was receiving about Robodebt, but 1
do not know why this timef'ame was set for the investigation and report.

I note that the evidence before the Royal Commission has touched on the following processes for
engaging with agencies:

a)  requesting copies of documents
b)  meeting with agencies to discuss the issues relevant to the repolt

©) providing the agency with preliminary drafts ofa report, and the agencies providing
feedback on the draft including by way oftrack changes

d)  providing the agency a formal opportunity to comment on a proposed report, and annexing
their formal comments to the report.

Each of'these are techniques which the Office continues to use. Each ofthese & either a useful or
mandatory step in the process ofcconducting a complex investigation and preparing a section 15
report. At the same time, the Office needs to be ready and able to quickly change its approach if
necessary in the course of a paliicular investigation, for example ifan agency is not responding
appropriately to requests for documents. In such situations it may be a question oftaking
informal or fonnal steps to seek agency compliance, ifit appears that the agency has omitted to
provide documents that had been specifically requested.

It may also be a matter of ensuring that the agency understands what the Office is seeking f'om
them and why. For example, in relation to paragraph 41(c) above, providing an agency with a
draft ofa report can be an efficient and effective way for an agency to assist the Office to better
understand or more accurately express matters of fact which are better known by the agency,
palticularly ifthe draft report is lengthy and the issues are detailed or involve technical language
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