
E MMONWEALTH IMMIG N OMBUDSMAN
MINISTER FOR IMMIGRATION AND ITIZENSHIP

Under s 4860 of the Migration Act 1958

Personal identifier~~ 591/10

This is the first s 4860 report by the Ombudsman on Mr X as he has remained in
immigration detention for over two years. Mr X was previously reviewed by the
Ombudsman and a report was sent to the Secretary of the Department on
12 August 2009, in accordance with the August 2008 agreement with the Minister that
the Ombudsman should regularly review all cases where a person has been held in
detention for six months or more.

Principal facts

Personal details

1. Mr X is aged 32 and is a citizen of Country A~ Mr X's father died in December 2008. Mr X
advised the Department (DIAC) that 'he presumes his mother has passed away as he
has not had contact with her since he was about 12'~ He said that his sister may be living
in Kuala Lumpur~

Detention history

2. On 15 November 2007 Mr X was detained by DIAC under s 189 of the
Migration Act 1958 and placed at Villawood Immigration Detention Centre (IDC).

3. DIAC referred Mr X's case to the Minister for consideration under s 197AB; the Minister
declined to consider placing Mr X in Community Detention (September 2009).

Visa applications

4~ Mr X first arrived in Australia in August 2007 using a photo-substituted passport with a
multiple entry Business Short Stay Visa~ He departed Australia on 10 November 2007.
Mr X returned to Australia using the same documents on 15 November 2007. His visa
was cancelled and he was refused immigration clearance.

5. Mr X made a Protection Visa (PV) application (February 2008); refused by DIAC
(March 2008); application to the Refugee Review Tribunal (RRT) (March 2008); RRT
decision (June 2008) vacated because additional information had not been presented;
DIAC's decision affirmed by the RRT (August 2008); application to Federal Magistrates
Court (FMC) (September 2008); application dismissed by the FMC (December 2008).

6. Mr X sought Ministerial Intervention under s 48B; the Minister declined to intervene
(February 2009).

Current immigration status

7. Mr X is an unlawful non-citizen detained at Villawood IDC.

Removal details

8. DIAC advises that 'Mr X was due to be removed from Australia on 17 November 2007;
removal was cancelled as Mr X was uncooperative and as a consequence a Travel
Document could not be obtained' and Mr X's unconfirmed identity 'is the main obstacle in
his case progressing'.



Ombudsman s 486N is November

10. Ombudsman staff interviewed Mr X on 28 January 2010 at Villawood IDC using an
interpreter and also spoke with Mr X by telephone on 6 April 2010.

11. Ombudsman staff sighted the following documents: a Psychology Report by the NSW
Transcultural Mental Health Centre (TMHC) dated 31 July 2009; a Psychological
Assessment by the Service for the Treatment and Rehabilitation of Torture and Trauma
Survivors (STARTTS) dated 10 September 2009; a medical summary report from
International Health and Medical Services (IHMS) dated 3 November 2009; a progress
report from TMHC dated 4 February 2010.

Key issues
Identity

12. DIAC reports that although Mr X has 'at times appeared to be cooperating' he has not
provided productive leads to establish his identity and he refuses to meet with the
Consulate of Country A (the Consulate). The Consulate has advised DIAC that it will not
issue a travel document for Mr X unless he can provid.e identity documents. Mr X told
DIAC that he will not meet with the Consulate as he was told by a friend that if he
returned to Country A he would be imprisoned for using a false passport to depart
Country A. DIAC is making enquiries about this issue.

13. Mr X told the National Identity Verification and Advice section (NIVA) the location of the
Immigration office in Country A which issued his passport in 1998 and agreed to his Case
Manager's suggestion that he provide his fingerprints to assist with identity investigations.
However, the DIAC post in Country A noted that biometric technology for the issue of
passports did not start until 2005 in Country A. A manual search undertaken by the
issuing office was not considered reliable. The DIAC post also noted that Mr X was born
in a rural area of Country A where births are not usually registered until a certificate is
needed. The DIAC post advised that other addresses provided by Mr X were incomplete
and would not be further investigated as the post did not undertake site visits outside of
the capital.

14. DIAC states that 'Mr X was advised that while he continues to be uncooperative he has
no options and the Minister will not consider intervening in his case'. DIAC states that
'both NIVA and [the DIAC post] have advised that Mr X's identity is unlikely to be
resolved quickly, if at all'.

Health and welfare

15. Mr X has engaged in self harming behaviour on three occasions since being detained. In
January 2009 records indicate he made superficial cuts to his arm in response to auditory
hallucinations and grief over his father's death. He was placed on Suicide and Self Harm
(SASH) observations in Stage One at Villawood IDC. On 5 February 2009 he was taken
to hospital for further assessment and returned to Villawood IDC the same day. DIAC's
s 486N report indicates that he was relocated in Stage Two on 6 February 2009 after an
assessment by the Mental Health team. This is contrary to information provided in an
earlier DIAC report which stated that he was kept on continuous SASH watch from
6 February 2009 until 1 May 2009.
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mental health staff. He was subsequently placed on SASH observations in Stage One
after a nurse 'observed apparent self-inflicted superficial wounds to Mr X's lower arms'
and Mr X 'proceeded to scratch his arms with his fingernails which reopened the
wounds'. Mr X attempted to run away from Detention Service Provider (DSP) staff,
became aggressive and was mechanically restrained. He was taken to hospital later that
day because he 'was observed lying on his side - breathing heavily and not responding
to prompts'. Mr X told Ombudsman staff that he had approached the Medical Centre
because he was distressed over news of a friend's death and needed to talk. He said that
he scratched his arms in response to being told he was going to Stage One. He said his
placement in Stage One on SASH watch made him feel worse and did not provide him
with the support he had been seeking.

17. In its s 486N report DIAC advises that on 24 September 2009 Mr X was involved in a
minor incident when 'a DSp'staff member was going to his room to look for medication.
Mr X responded by throwing a rubbish bin, which resulted in garbage being scattered
over the floor and then he threw the outdoor table against the wall, resulting in two legs of
the table being broken'. IHMS also mentions that a Mental State Examination was
conducted on 24 September 2009 'at which time auditory hallucinations, low mood, sleep
disturbance and occasional thoughts of self harm were noted' and that this was
'managed with SASH observation, ongoing monitoring and medication'.

18. Mr X has attended counselling with TMHC. The TMHC report of February 2010 found
that Mr X 'continues to suffer symptoms of Major Depressive Disorder with psychotic
features'. Both TMHC reports (July 2009 and February 2010) note that Mr X's symptoms
are related to his being held in a detention environment. The STARTIS psychological
report found that Mr X reports and displays symptoms 'that are associated with severe
anxiety (Post-traumatic stress) and depression'.

19. DIAC reports advice from IHMS in June 2009 that 'the detention environment has
exacerbated Mr X's self harming behaviour and his auditory hallucinations. IHMS also
recommended that alternative placement options be explored for Mr X'.

Attitude to removal

20. Mr X told the RRT that in Country A his life had been threatened by Muslim extremists
because he refused to join their group and receive military training to fight in Afghanistan.
In an interview with the TMHC psychologist Mr X 'expressed fear for his safety saying
that he does not want to return to Country A'.

Other detention issues

21. Mr X reported to TMHC that he 'didn't cope well' in detention. The TMHC report of
July 2009 states 'he felt neglected in many aspects of his life. He stated that it was hard
to access assistance. He stated that he experienced difficulties in accessing halal food'.
This is consistent with Mr X's complaints to the Ombudsman's ottice. Mr X mentioned to
Ombudsman staff that he feels isolated because there are no other nationals of
Country A detained at Villawood IDC and few detainees who speak English.

Ombudsman assessment/recommendation

22. Mr X has been detained at Villawood IDC since 15 November 2007. The DIAC decision
that Mr X does not qualify for protection has been reviewed and affirmed. The
Ombudsman has no further comment on this matter.
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thought exacerbated by his confinement in an Mr X has engaged in self
harming behaviour associated with auditory hallucinations. An alternative placement·was
recommended in both psyc~ological reports as well as by IHMS.

24. The Ombudsman also notes with concern two issues relating to the management of
Mr X's mental health problems at Villawood IDC. First, it is not clear whether the DSP
staff were aware of, or took into account, Mr X's mental state (as determined by a Mental
State Examination on the same day) when they decided to search his room. This aspect
of the incident was not mentioned in DIAC's report. Secondly, Mr X reported difficulty in
accessing suitable counselling when he approached the Medical Centre feeling
distressed. Although IHMS and the DSP were obliged to take suitable precautions once
they had assessed that Mr X was likely to self harm, this should not have meant that Mr X
was denied the supportive counselling he was seeking in his approach to the Medical
Centre. Such a process would be contrary to the principles of 'positive supportive
response' set out in DIAC's psychological support program. These warn that excessive
surveillance and scrutiny may actually increase distress and risk, and require that
interventions for persons at risk of self harm should emphasise 'being with' rather than
'watching' and 'maintaining support' and 'integrating' rather than 'containing' and
'isolating'.

25. Mr X has not provided and may not be able to provide DIAC with identity documents to
establish his identity and DIAC has encountered external problems which have
significantly impeded the process of verification of the information it has received from
Mr X. The extent of NIVA's enquiries in Country A has also been limited by resource
issues.

26. DIAC has noted that as a national of Country A MrX is not subject to security checks and
that 'there is nothing to suggest Mr X may have a criminal history' although this
conclusion is tempered by MrX's unconfirmed identity status. DIAC 'considers the level
of risk associated with placing Mr X in community detention to be considerable, due to
the fact that his identity has not been confirmed and he is not fully cooperating with the
identification process'.

27. DIAC's assessment leaves undefined the nature of the 'considerable' risk presented by
Mr X. Given Mr X's ongoing mental health problems and the possibility that he may be
subject to indefinite detention, the Ombudsman recommends that DIAC determine a risk
assessment strategy which would allow it to more realistically establish the degree of risk
pres,ented by Mr X and provide a more reasonable basis for consideration of Community
Detention.

Ron Brent Date
Acting Commonwealth and Immigration Ombudsman
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