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Reports by the Ombudsman

Under the Ombudsman Act 1976 (Cth), the Commonwealth Ombudsman investigates the
administrative actions of Australian Government agencies and officers. An investigation can
be conducted as a result of a complaint or on the initiative (or own motion) of the
Ombudsman.

The Ombudsman Act 1976 confers five other roles on the Commonwealth Ombudsmand the
role of Defence Force Ombudsman, to investigate action arising from the service of a member
of the Australian Defence Force; the role of Immigration Ombudsman, to investigate action
taken in relation to immigration (including immigration detention); the role of Postal Industry
Ombudsman, to investigate complaints against private postal operators; the role of Taxation
Ombudsman, to investigate action taken by the Australian Taxation Office; and the role of
Law Enforcement Ombudsman, to investigate conduct and practices of the Australian Federal
Police (AFP) and its members. There are special procedures applying to complaints about
AFP officers contained in the Australian Federal Police Act 1979. Complaints about the
conduct of AFP officers prior to 2007 are dealt with under the Complaints (Australian Federal
Police) Act 1981 (Cth).

Most complaints to the Ombudsman are resolved without the need for a formal report. The
Ombudsman can, however, culminate an investigation by preparing a report that contains the
opinions and recommendations of the Ombudsman. A report can be prepared if the
Ombudsman is of the opinion that the administrative action under investigation was unlawful,
unreasonable, unjust, oppressive, improperly discriminatory, or otherwise wrong or
unsupported by the facts; was not properly explained by an agency; or was based on a law
that was unreasonable, unjust, oppressive or improperly discriminatory.

A report by the Ombudsman is forwarded to the agency concerned and the responsible
minister. If the recommendations in the report are not accepted, the Ombudsman can choose
to furnish the report to the Prime Minister or Parliament.

These reports are not always made publicly available. The Ombudsman is subject to statutory
secrecy provisions, and for reasons of privacy, confidentiality or privilege it may be
inappropriate to publish all or part of a report. Nevertheless, to the extent possible, reports by
the Ombudsman are published in full or in an abridged version.

Copies or summaries of the reports are usually made available on the Ombudsman website
at www.ombudsman.gov.au. Commencing in 2004, the reports prepared by the Ombudsman
(in each of the roles mentioned above) are sequenced into a single annual series of reports.
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Commonwealth Ombudsmand DIAC: Timeliness of decision making under FOI Act

EXECUTIVE SUMMARY

This dédown mot i atotbe handlimgeobréquegtaundeothe Frieedom of
Information Act 1982 (FOI Act) by the Department of Immigration and Citizenship
(DIAC) had its origins in monitoring by the Ombudsman, which commenced in 2005.

In the early part of 2005 the Ombudsman received a number of complaints about

significant delays by DIAC in processing Freedom of Information (FOI) requests. As

part of the investigation into these compl aint
office with information about its FOI processing. It became clear that there were

processing delays leading to breaches of statutory deadlines and a significant

backlog of unprocessed applications.

The Ombudsman decided to monitor the situation closely. DIAC cooperated with the
Ombudsmanés moni t o proviued deampdrbieetingston aregdlar
basis over a two-year period.

In November 2007 the Ombudsman decided that, despite significant efforts and the
implementation of various strategies by DIAC, the timeliness issue had worsened
and a significant FOI backlog had developed. This was also a frequent subject of
complaint to the Ombudsman.

An investigation was commenced with the aim of highlighting difficulties faced by
DIAC in administering the FOI Act, the strategies it had developed to address these,
areas for further reform, and issues of broader relevance to government.

Scope and methodology

The investigation focused on daadttefactarsn DI ACbs F
that had contributed to the large backlog of unprocessed FOI requests. The focus

was on delay in initial FOI decisions and not delays in internal review decisions or

acknowledgement of FOI applications. The investigation did not look at other aspects

of FOI processing, such as the quality of decision making or decision letters.

The methodology of this investigation included:

o analysing the data provided by DIAC during the monitoring activities
undertaken by this office since May 2005

. examining complaints made to this office about FOI delay

. obtaining briefings and further information from DIAC on the strategies being
implemented to address the FOI backlog

o assessing the FOI situation in other high volume agencies

. reviewing DI AC6s FOI handbook and other ins
o using DIACbd6s situation to consntder the broa
Summary

This report discusses the main factors that ha
processing of FOI requests, and also the strategies DIAC has implemented to

address the problem. These issues are divided into two groupsd issues about the

high number of FOI requests, and issues about the way FOI is managed in DIAC.
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Commonwealth Ombudsmand DIAC: Timeliness of decision making under FOI Act

DI ACbs FOI c highlightelassprs that lare af broader relevance to
Australian Government agencies. The final part of the report discusses that broader
challenge.

The theme of this report is the significant difficulties that have confronted DIAC in
processing FOI requests within the statutory timeframe. This has resulted in a large
backlog of undecided requests, many of which are several months overdue. The
report discusses strategies implemented by DIAC which are aimed at both reducing
the number of requests and at improving processing and administrative practices
where requests are made.

The key message stemming from this report for DIAC and other agencies is that

providing access to information, including through FOI, should be regarded as core

business and as an important aspect of effective client service delivery. Our

investigation found scope for DIAC to improve in this area. This is particularly so in
relatontoenhanci ng DI ACds overall approach. to provi
This includes ensuring that all DIAC officers are responsible for providing information,

clients are provided with comprehensive and complete information about access to

records, and mechanisms are in place to allow for early systemic problems to be

escalated and addressed within DIAC.
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Commonwealth Ombudsmand DIAC: Timeliness of decision making under FOI Act

PART 1—INTRODUCTION

Legal and policy background

The Freedom of Information Act 1982

1.1 Access to government information is integral to modern parliamentary

democracy, and to an open and transparent system of government. The FOI Act

commenced operation on 1 December 1982. The FOI Act was one aspect of the

administrative law reforms that also included the Administrative Appeals Tribunal Act

1975, the Ombudsman Act 1976, and the Administrative Decisions (Judicial Review)

Act 1977. Other legislation that supplemented this new body of administrative law

and its underlying aim of Pdvacpga&chl98Baendthe nment 6 i n
Archives Act 1983, which codified records management.

1.2 The purpose of the FOI Act, as described in
possible the right of the Australian community to access to information in the

possession of the Government of t hess@ommonweal
information is constrained by a limited number of exemptions, designed to protect

essential public interests and for the protection of the private or business affairs of

persons.

1.3 Statutory deadlines are an important part of the FOI Act. These deadlines

apply to an agencybés acknowledgment of an FOI
internal review decision and any decision about the remission of fees and charges.

Copies of released documents need not necessarily be provided to an applicant at

the same time as the notice of an original decision, but can be provided a reasonable

time afterwards.

1.4  The statutory deadline for making an FOI decision is as soon as practicable,
but not later than 30 calendar days from the date of receipt of the FOI application.
This deadline can be extended to 60 days, but only when the agency has determined
in writing that consultation with a person, a State Government or a business
organisation is appropriate before a decision on access can be made. The applicant
must be informed of this decision.

1.5 The timeframe for decision making does not always commence running when
an FOI request is first received. This may be because of an invalid application, for
example where the FOI fee has not been paid or waived, or because issues relating
to charges need to be resolved.

1.6 If the deadline for making a decision is not met, an applicant can treat the
breach as a deemed refusal of access and appeal against this deemed refusal to the
Administrative Appeals Tribunal (AAT). As this indicates, Parliament regarded the
right to receive a decision in a timely manner as an important aspect of the rights
conferred by the FOI Act.

The processing of FOI requests within DIAC

1.7 DIAC is currently the largest recipient of FOI requests of all Australian
Government departments and agencies. In 20061 07, DIAC received 14,917
applications, which is around 38% of the total number of FOI requests.’ As with many

! Attorney-Gener al 6s DOreegdam df Infermatign Act 1982 Annual Report 20067

2007, page 3.
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agencies, most of the FOI applications made to DIAC (83%) are about the personal
information of the applicant.

1.8 Over ti me, DI AC6s administration of
State, to being based in three locations, and then in Canberra and Melbourne.
Currently, Melbourne processes FOI requests from Victoria while Canberra
processes FOI requests from the rest of Australia. Melbourne also undertakes
additional FOI requests from time to time, depending on respective workloads.

Development of the FOI timeliness problem in DIAC

1.9 DIAC has experienced difficulty in meeting the statutory timeframes for FOI
requests for some time. The increasing number of applications, combined with
resourcing issues and the complexity of requests has led to the creation of a
significant backlog of FOI requests that remain unprocessed by DIAC. The periods of
delay are often significant and the oldest request is nearly two years old.

1.10 The number of FOI requests to DIAC has been increasing for some time. As
can be seen in Figure 1 below,? the number has nearly doubled over nine years.

Figure fi Number of FOI applications recdilsgg DIAC
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1.11  Until 20041 05, the FOI Annual Reports published by the Attorney-Ge ner al 6 s

Department provided data on the number of applications that took longer than

30 days to process, but did not identify those cases in which this was a lawful
extension due to external consultation. Only the last three years of FOI Annual
Report data allow a calculation of the percentage of finalised applications involving a
presumed breach of the statutory deadline. The data for these three years in relation
to DIAC is presented in Table 1.

TablefiPer cent age of DI ACO0s finalised
of the 3@ay statutory deadline

2

Reports.

Page 4 of 25

FOI

appl

Data is from the Att or Freedom&fénforenatian AGt498DAnpualr t ment






