REPORT FOR TABLING IN PARLIAMENT BY
THE COMMONWEALTH AND IMMIGRATION OMBUDSMAN

Under s 4860 of the Migration Act 1958

Personal identifier: 422/08

This is the combined third and fourth s 4860 report by the Ombudsman on Mr X as he
has remained in immigration detention since the Ombudsman’s combined first and
second report (222/07). The Ombudsman’s first report was sent to the Minister on
29 August 2007 and tabled in Parliament on 13 February 2008. This report updates the
material in that report and should be read in conjunction with it.

Principal facts
Visa applications

1. Mr X' lodged a Full Federal Court appeal against the Federal Magistrates Court decision
to affirm the refusal of his Protection Visa application, appeal dismissed (April 2007);
request lodged under s 417/48B of the Migration Act 1958 (June 2007), request ongoing;
Department (DIAC) initiated an assessment for the possible consideration of the
Minister's detention intervention powers under s 195A, assessed as meeting the
guidelines (August 2007), the former Minister declined to intervene (October 2007);
further assessment initiated by DIAC under s 195A, assessed as not meeting the
guidelines (October 2007); a DIAC initiated assessment under s 197AB, assessed as not
meeting the guidelines (November 2007); a DIAC initiated assessment under s 195A,
assessed as not meeting the guidelines (February 2008).

Current immigration status

2. Mr X remains an unlawful non-citizen detained at Villawood Immigration Detention Centre
(IDC).

Removal details

3. DIAC advised that it has suspended communication with the People’s Republic of China
authorities regarding a travel document because of Mr X's outstanding s 417/48B
request.

Ombudsman consideration

4. DIAC’s further reports to the Ombudsman under s 486N are dated 24 August 2007 and
21 February 2008 and the Minister's Statement to Parliament is dated 12 February 2008.

5. Ombudsman staff sighted the following documents: medical summary reports from
International Health and Medical Services (IHMS) dated 15 August 2007 and 22 February
2008; psychological summary reports from Professional Support Services (PSS) dated
22 August 2007 and 21 January 2008; and a report by DrY, Consultant Psychiatrist,
dated 2 November 2007.

Key issues
Health and welfare

6. In Report 222, the Ombudsman recommended that DIAC obtain an independent
psychiatric assessment of Mr X's condition and advice on the conflicting opinions then
available. Dr Y interviewed Mr X on 1 November 2007. The August 2007 and February
2008 IHMS reports outlined that Mr X has a history of depressed mood and anxiety and
that he continues on anti-depressant medication. The February 2008 IHMS report noted



that Dr Y’s report ‘indicates that Mr X demonstrates criteria for an adjustment disorder
with depressed and anxious mood related to his ongoing detention, alienation from others
and distancing from his children’.

Dr Y stated ‘the cause of Mr X’s Adjustment Disorder relates to his inability to resolve his
current conflict as to whether he returns to China and from his perspective receives
punishment from the Government of China or whether he remains in the detention centre.
His inability to resolve this dilemma in my opinion is the root cause of his current
condition’. Dr 'Y recommended ‘clearly Mr X should be moved from his current detention
arrangement ... he would also benefit from ongoing psychological counselling ... it would
in my opinion be most relevant to resolve the situation governing his detention’. PSS
advised in its report of 21 January 2008 that Mr X’s ‘prognosis is likely to be poor whilst
he remains in detention, given his long term duration of 3 years and uncertainty with his
future prospects’. The PSS report concluded that Mr X’s psycho/og/cal condition is likely
to deteriorate further if he remains in detention’.

Ombudsman assessment/recommendation

8.

In Report 222/07 the Ombudsman recommended that the Minister make a decision on
Mr X's outstanding combined s 417/48B request of June 2007 before the report was
tabled. That report was tabled on 13 February 2008 and the request remains outstanding.

The Ombudsman notes that Mr X's case is one of those about which the Minister
announced he would consult the Ombudsman prior to making a decision. The
Ombudsman recommends that Mr X be located in Sydney Immigration Residential
Housing or Community Detention until his immigration status is resolved following the
Minister's consultation with the Ombudsman. If Mr X is released from detention, the
Ombudsman recommends that DIAC refers Mr X for ongoing psychological counselling,
as recommended by Consultant Psychiatrist Dr Y.
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