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Mr Q and Mr H complained separately to the Commonwealth Ombudsman, some 
time apart, that Comcare had failed to identify which Australian Government agency 
was their ‘rehabilitation authority’ for the purposes of the Safety, Rehabilitation and 
Compensation Act 1988 (‘the SRCA’). 
 
There were differences in the circumstances of Mr Q and Mr H, but for all practical 
purposes their complaints were such that they could be considered as one. Each of 
the men had once been employed by an Australian Government agency, and their 
employment had ceased as the result of compensable injury. In each case, in the 
period following cessation of employment, their former employing agency was 
abolished as the result of machinery of government changes. 
 
Section 36 of the SRCA provides that, on request from a compensated employee, 
the employee’s rehabilitation authority will conduct an assessment of his or her 
capacity to undertake a rehabilitation program. Mr Q and Mr H each asked Comcare 
to identify which Australian Government agency was their rehabilitation authority for 
the purposes of s 36. Comcare was unable to do so, which led to their complaints to 
the Ombudsman. 
 
Investigation of the two complaints by Ombudsman staff showed that Comcare had 
been pursuing the subject of an appropriate rehabilitation authority for a considerable 
time, with no success. Comcare had been in communication with a number of 
agencies which it considered might have had the responsibility of rehabilitation 
authority for Mr Q and Mr H, but none of the agencies agreed to take on the 
responsibility. Comcare’s approach to the problem, over an extended period, was 
broadly to seek the cooperation of the agencies concerned.   
 
The difficulties experienced by both Comcare and the agencies with which it was 
dealing stemmed from a combination of the abolition of the former employing agency 
and the wording of the SRCA. Essentially, because Mr Q and Mr H were considered 
to be former employees, not current ones, their situation was not encompassed by 
the current legislative regime.   
 
The Ombudsman’s investigation showed that Comcare was in possession of legal 
advice on the subject of identifying a rehabilitation authority for former employees. 
That advice recommended an administrative approach in the short term, by way of 
Comcare’s consultation with the Department of Prime Minister and Cabinet (PM&C) 
and other relevant agencies to determine which agency should be responsible for the 
Commonwealth’s liability in relation to former employees. The advice recommended 
that in the longer term, amendment of the SRCA was necessary ‘to provide certainty 
in relation to who is the responsible employer for former employees under that Act’. 
 
The Ombudsman’s report to Comcare concluded that the agency could have acted 
with greater diligence to resolve the long-identified difficulties encountered by Mr Q 
and Mr H, as well as others in similar situations. The report observed that Comcare 
appeared not to have followed up the recommended discussions with PM&C and 
other relevant agencies. The report concluded in summary that ‘Comcare should 
attach more importance to this problem’ than it had thus far done. 
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The Ombudsman’s report recommends that Comcare: 

1 assign a higher priority to seeking legislative change aimed at providing greater 
long-term certainty about rehabilitation access for persons who, like Mr Q and 
Mr H, find themselves affected by machinery of government changes 

2 consult with PM&C, the Australian Public Service Commission and any other 
relevant agency to establish, as a matter of policy, what form the proposed 
amendment might take to achieve the intended outcome 

3 writes to all the other persons it has identified as being in a position similar to 
that of Mr Q and Mr H, to explain the situation and inform each of them of their 
rehabilitation rights and the action Comcare proposes taking to ensure their 
rights may be adequately exercised 

4 meet with an identified Australian Government agency (possibly the one most 
likely to have rehabilitation responsibility) to devise a solution for Mr Q and Mr H. 
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